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DATE:
TIME:
PLACE: Room 110 (EL), Senate Office Building

(MEMBERS: Senators Aronberg, Atwater, Campbell, Constantine, Cowin, Fasano, Lawson and Posey)

EXPANDED AGENDA
COMMITTEE ON GOVERNMENTAL OVERSIGHT AND PRODUCTIVITY

Senator Wise, CHAIR
Senator Miller, VICE-CHAIR

Monday, April 19, 2004
4:00 p.m. -- 6:00 p.m.

TAB

BILL NO. AND BILL DESCRIPTION AND
INTRODUCER SENATE COMMITTEE ACTIONS

COMMITTEE

ACTION

1

SB 2918 Deaf & Blind School; requires Auditor General
Atwater to conduct audits of accounts & records of
(Similar H 1059) Fla. School for Deaf & Blind; provides that

school is component of delivery of public
education within Florida's K-20 education
system; expands provisions re university
master plans & campus development agreements
to be applicable to said school; provides
requirements for campus planning &
concurrency management for school, etc.
Amends FS.

ED 03/31/04 FAVORABLE

GO 04/13/04 Not considered
GO 04/19/04

AED

AP

2

SB 1652 Department of State; authorizes nonstandard

Wise

internal structuring of Department of State;

(Compare H 1113) reorganizes department; provides for

assistant Secretary of State & deputy
secretaries of state; deletes existing
divisions of department & creates offices as
internal subdivisions & provides their
responsibilities; amends provisions to
conform; provides definitions applicable to
public libraries & state archives, etc.
Amends FS.

(A proposed committee substitute is
expected to be filed prior to the
amendment deadline.)

GO 04/13/04 Not considered
GO 04/19/04

04152004.1541 22

S-036

(01/2004)
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DATE: Monday,

COMMITTEE ON GOVERNMENTAL OVERSIGHT AND PRODUCTIVITY

EXPANDETD A GENDA

April 19, 2004 TIME: 4:00 p.m.

-- 6:00 p.m.

TAB

BILL NO. AND
INTRODUCER

BILL DESCRIPTION AND
SENATE COMMITTEE ACTIONS

COMMITTEE
ACTION

CS/CS/SB 1174

Natural Resources /

Bennett et al
(Similar H 1509,
S 2554)

2005 Smart Growth Study Commission; creates
commission; provides for its membership &
requirements for voting; provides for
appointments by Governor, President of Senate,
& Speaker of House of Representatives;
requires commission to review state's growth
management programs & laws & make
recommendations; requires public hearings;
requires DCA to provide staff support;
provides for expiration of commission, etc.

cp 03/15/04 Not considered

CP 03/23/04 Temporarily postponed
Cp 03/29/04 CS

NR 04/12/04 CS/CS

GO 04/19/04

RC

SB 2554

Geller

(Similar H 1509,
CS/CS/S 1174)

Smart Growth Management Commission; creates
2005 Smart Growth Management Commission;
provides for its membership & requirements
for voting; provides for appointments by
Governor, President of Senate, & Speaker of
House of Representatives; requires
Transportation Secretary, Community Affairs
Secretary, Environmental Protection Secretary,
& Agriculture Commissioner or their
designees to serve as ex officio nonvoting
members; requires DCA to provide staff
support, etc.

Cp 03/23/04 FAVORABLE

GO 04/13/04 Temporarily postponed
GO 04/19/04

ATD

AP

RC

5

SB 1598

Smith

(Similar H 0191,
H 0207, S 2256)

Retirement/Disability/Special Risk; provides
legislative intent; revises provisions re
benefits payable for total & permanent
disability for certain Special Risk Class
members of Florida Retirement System who are
injured in line of duty; provides for
contribution rate increases to fund benefits
provided in certain provision; directs
Statutory Revision Division to adjust
contribution rates set forth in specified
provision. Amends 121.091.

Cp 03/08/04 FAVORABLE
GO 04/19/04

BI

AGG

AP

04152004.1541

S-036 (01/2004)
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EXPANDETD A GENDA

COMMITTEE ON GOVERNMENTAL OVERSIGHT AND PRODUCTIVITY

DATE: Monday, April 19, 2004 TIME: 4:00 p.m.

-- 6:00 p.m.

BILL NO. AND

BILL DESCRIPTION AND
SENATE COMMITTEE ACTIONS

COMMITTEE
ACTION

TAB INTRODUCER
6 SB 1720
Margolis

(Similar H 1209)

Regional Cultural Facilities/Grants; revises
criteria used by Cultural Affairs Div. of
Department of State in awarding certain
grants; extends period over which award
limitation applies; provides for certain
project costs to increase over original
proposed cost; authorizes local governments
to use award funds as reimbursement for funds
previously expended. Amends 265.702.

GO 04/19/04
Cp

ATD
AP

7 €5/8B-18786
Agrieulture-+
Crist-et-al

Lewry-Park-Zee

Withdrawn from
committee by
floor action

8 CS/SB 1974
Education / Wise

Retirement/Community College; provides for
certain community college employees to move
to Florida Retirement System defined benefit
program; provides limitations on such
transfers; provides transfer guidelines.

ED 03/31/04 Not considered
ED 04/13/04 CS

GO 04/19/04

AGG

AP

RC

9 SB 1978
Argenziano
(Similar H 1895)

DOC/Housing Federal Prisoners; authorizes
Corrections Dept. to contract with Federal
Government to house prisoners convicted in
federal courts in this state; specifies
conditions to be included in, & to be
excluded from, such contracts. Amends

944 .091.

CJ 03/31/04 FAVORABLE
GO 04/19/04

ACJ

AP

04152004.1541

S-036

(01/2004)
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EXPANDETD A GENDA

COMMITTEE ON GOVERNMENTAL OVERSIGHT AND PRODUCTIVITY

DATE: Monday, April 19, 2004 TIME: 4:00 p.m. -- 6:00 p.m.

BILL NO. AND
TAB INTRODUCER

BILL DESCRIPTION AND COMMITTEE
SENATE COMMITTEE ACTIONS ACTION

10 CS/SB 2498
Regulated
Industries /
Garcia
(Similar H 1223,
Compare H 1663,
cs/cs/cs/s 1184,
S 1990)

Condominium Associations; provides for
grandfathering & modification of certain
rights of unit owner; requires certain voting
& approval criteria for amendments depriving
owners of certain rights; creates Condominium
Ombudsman Office within Fla. Land Sales,
Condominiums, & Mobile Homes Div.; provides
certain prospective unit buyers with separate
document, rather than separate page, of
frequently asked questions & answers, etc.
Amends Ch. 718.

RI 03/31/04 Temporarily postponed
RI 04/12/04 CS

GO 04/19/04

Ju

AGG

AP

11 SB 2938
Saunders et al
(similar H 1615)

Southwest Fla. Expressway Authority; creates
provisions titled "Southwest Florida
Expressway Authority" & creates authority;
provides for Southwest Florida Transportation
System; provides State Board of
Administration may act as fiscal agent;
provides for lease-purchase agreement with
DOT; provides for acquisition of lands &
property; provides for exemption from
taxation; provides eligibility for
investments & security, etc. Creates
348.993-.9946.

(A proposed committee substitute is
expected to be filed prior to the
amendment deadline.)

TR 03/30/04 FAVORABLE WITH AMEND 2
GO 04/19/04

FT

ATD

AP

12 SB 1460
Campbell
(Compare H 1925)

Crime Lab Personnel/Pub. Rec.; creates
exemption from public-records requirements;
provides for confidentiality of personal
identifying information contained in records
of current or former personnel of crime
laboratory or medical examiner's office &
their spouses & children; provides for future
repeal & legislative review under Open
Government Sunset Review Act of 1995;
provides statement of public necessity.
Amends 119.07.

CJ 03/24/04 FAVORABLE
HC 03/31/04 WITHDRAWN
GO 04/19/04

RC

04152004.1541

S5-036

(01/2004)
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EXPANDED A GENDA

COMMITTEE ON GOVERNMENTAL OVERSIGHT AND PRODUCTIVITY

DATE: Monday, April 19, 2004 TIME: 4:00 p.m. -- 6:00 p.m.
BILL NO. AND BILL DESCRIPTION AND COMMITTEE
TAB INTRODUCER SENATE COMMITTEE ACTIONS ACTION
13 CS/SB 2704 Identity of Child/Pub. Rec.; provides that
Children and certain information which would reveal
Families / Atwater identity of child is exempt from requirement

that public records be open to inspection,
examination, & duplication; provides for
future repeal & legislative review under Open
Government Sunset Review Act of 1995;
provides statement of public necessity.
Amends 119.07.

CF 03/24/04 CS
CJ 04/13/04 FAVORABLE WITH AMEND 1
GO 04/19/04
RC
14 SB 2082 Children/Recreation Program/Pub.Rec.;
Aronberg provides exemption from public records
(Identical H 0635) requirements for names, home addresses,

telephone numbers, social security numbers, &
photographs of children who participate in
government-sponsored recreation programs or
camps, names & locations of schools attended
by such children, & names, home addresses,
telephone numbers, & social security numbers
of parents or guardians of such children,
etc. Amends 119.07.

GO 04/19/04
RC
15 SB 2158 Surplus State-Owned Land/Pub. Rec.; provides
Fasano time-limited exemption from public records
(Similar H 1833) requirements for info. re valuation of

surplus state-owned land before associated
agreement for purchase, exchange, or disposal
is first considered for approval by Board of
Trustees of Internal Improvement Trust Fund;
authorizes State Lands Div. in DEP to
disclose valuation info. under certain
circumstances, notwithstanding
confidentiality requirement, etc. Amends

253.034.

NR 04/12/04 FAVORABLE
GO 04/19/04

RC

S-036 (01/2004)
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EXPANDETD AGENDA

COMMITTEE ON GOVERNMENTAL OVERSIGHT AND PRODUCTIVITY

DATE: Monday, April 19, 2004 TIME: 4:00 p.m. -- 6:00 p.m.
BILL NO. AND BILL DESCRIPTION AND COMMITTEE
TAB INTRODUCER SENATE COMMITTEE ACTIONS ACTION
16 CS/SB 3006 Public Records/Electronic Filings; creates
Ethics and exemption from public-records requirements
Elections / Cowin for user identification, passwords, & similar
(Linked CS/CS/S 3004) data used in making electronic filings by

campaign finance reports & for preliminary
information stored in electronic filing
system & re filing that has not yet been
submitted as filed report; provides for
future legislative review & repeal; provides
findings of public necessity. Creates

106.0706.

EE 03/23/04 Discussed/Workshop
EE 03/31/04 CS

JU 04/12/04 FAVORABLE

GO 04/19/04

RC

S-036 (01/2004)
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: SB 2918

SPONSOR: Senator Atwater

SUBJECT: Florida School for the Deaf and the Blind

DATE: April 5, 2004 REVISED:

ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Woodruff O’Farrell / ED Favorable
2. Wilson W/ Wilson W/ GO
3. AED
4, AP
5.
6.
I.  Summary:

The bill requires the Auditor General to conduct annual audits of the accounts and records of the
Florida School for Deaf and Blind. The school is defined as a component of the delivery of
public education within Florida’s K-20 education system and is identified as being subject to
examination by the Inspector General of the Department of Education. The bill expands
provisions regarding university master plans and campus development agreements to make those
sections applicable to the Florida School for the Deaf and the Blind. The bill reenacts

s. 163.3177 (6) (h), Florida Statutes, to incorporate the amendments made to cross referenced
sections of the bill.

This bill substantially amends the following sections of the Florida Statutes: 11.45, 1001.20,
1002.36, and 1013.30, and reenacts section 163.3177 (6) (h), Florida Statutes.

Present Situation:

Founded in 1885, the Florida School for the Deaf and the Blind is a state-supported boarding
school for eligible hearing-impaired and visually-impaired students, pre-school through 12th
grade. The school serves approximately 700 students from its St. Augustine campus. The Florida
School for the Deaf and the Blind operates under the leadership and direction of its Board of
Trustees, pursuant to section 1002.36, Florida Statutes. The board consists of seven members
who are appointed by the Governor and confirmed by the Senate. One of its members is required
to be a blind person and one is required to be a deaf person. Each member is required to have
been a Florida resident for at least ten years and the term of office for each member is four years.

The board adopts rules, subject to the approval of the State Board of Education, as it considers
necessary to operate the school in conjunction with the rules of the State Board of Education.
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The rules adopted by the board are published in the Florida School for the Deaf and the Blind
Rules, Chapter 6D, Florida Administrative Code. The board exercises control of the School
through a board appointed president, who is the chief administrative officer of the School and
appoints and supervises all other School employees.

The School’s purchasing procedures are governed by ch 287, F.S., and rules and regulations of
the Florida Department of Management Services. Personnel matters are governed by Florida
School for the Deaf and the Blind Rules, Chapter 6D-6, Florida Administrative Code, and
Department of Management Services Rules, Chapter 60L, Florida Administrative Code, as
appropriate for the position.

The school is part of the state system of public education and is funded through the Florida
Department of Education. The Legislature appropriates fixed capital outlay moneys to the school
on an annual basis from the Public Education Capital (PECO) and Debt Service Trust Fund
pursuant to Art. XII, s. 9(a)(2) of the State Constitution, as amended.

Under current law, the school:
* must submit proposed administrative rules to the Board of Education for
approval, although approval is deemed automatic if the board does not
disapprove of the proposed rule in 60 days,

* must present its Legislative Budget Request directly to the Legislature,

* isallowed to invest its monies in any investment that the State Board of
Administration is authorized to invest in, and

* islocated in St. Johns County.

Current law also provides that state agencies must receive approval of the attorney general to
procure legal services from a private law firm.

Section 1013.30, F.S., requires universities to create and maintain campus master plans and
campus development agreements. The relationship between the universities and the communities
in which they are located is governed by s. 1013.30, F.S.

The Auditor General issued Audit Report No. 03-095, regarding the Florida School for the Deaf
and the Blind, on December 19, 2002. The Auditor General’s summary of findings, at pages 3-4,
is:

Finding No. 1: The internal audit function was underutilized and reported to School
management rather than to the Board of Trustees or an Internal Audit Committee.

Finding No. 2: Contrary to State law, for the fiscal years ended June 30, 2001, and 2002,
the School deposited approximately $1.17 million and $1.22 million, respectively, in
accounts outside the State Treasury.

Finding No. 3: Incompatible duties were assigned to two Student Bank employees.
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Finding No. 4: Emergency and single source procurements were inadequately
documented, or inappropriately applied, to eight contracts totaling approximately
$1.2 million.

Finding No. 5: Contrary to state law, the School hired a lobbyist to represent the School
in legislative matters for the fiscal years ended June 30, 2001, and 2002. Additionally, the
$80,000 annual payments made to the lobbyist were not reported on the School’s
semiannual lobbyist expenditure reports.

The lobbyist in question is listed in the state automated personnel system as working
under a twelve-month contract with the official headquarters at Moore Hall on the School
campus in St. Augustine. The 2004 legislative lobbyist registration database indicates the
mailing address for this same person as a residential street address in Tallahassee. That
database also indicates this person to have two other named principals, one a state
university in another city and the other a private health care association.

Finding No. 6: Payments totaling approximately $34,000 for consultants’ travel were not
properly documented and paid in accordance with s. 112.061, F.S.

Finding No. 7: Acquisitions of real estate totaling approximately $2.2 million (including
those currently under contract) were not made in accordance with applicable laws and
rules, and good business practice.

Finding No. 8: The School’s campus planning documents were not comprehensive and
up-to-date, and did not agree with one another in certain details; consequently, they did
not provide assurance that the School’s projected six-year, $67 million expansion and
renovation efforts would be conducted in an organized and logical manner, and only as
necessary to meet the legitimate needs of the School.

Finding No. 9: The School did not adequately monitor and review the performance of its
construction manager, or the payment requests submitted by that manager, for
approximately $239,000 of work related to the construction of an $8 million
vocational-technical high school on the School’s campus.

Finding No. 10: Controls and documentation related to the disposal of surplus tangible
personal property were inadequate to support the disposal of approximately $448,000 of
such property during the fiscal year ended June 30, 2001.

Finding No. 11: Contrary to s. 112.313(3), F.S., the School contracted for services with
the privately held corporation of an Other Personal Services (OPS) employee. The related
payments, which totaled approximately $49,000, were used by the corporation to
compensate another employee who had been placed on leave-without-pay status.

Finding No. 12: Fourteen of the 30 position descriptions reviewed had not been updated
within the last three years.

10
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Finding No. 13: The $579,000 medical services program with the University of Florida
was not efficiently administered and the related reporting to the Legislature was not
complete.

In the School’s reply to the audit findings', the president of the School took the position that the
School is free to manage its own affairs, under its Board of Trustees, without regard to any
statutory or rule provisions that do not specifically mention the School.? There is no
constitutional, statutory, or case law support for this position.’

Effect of Proposed Changes:

~Section 1. The bill amends s. 11.45, F.S., to require the Auditor General to conduct annual audits

of the accounts and records of the Florida School for the Deaf and the Blind.

Section 2. The bill amends s. 1001.20 (4) (e), F.S., to identify the school as being subject to
examination by the Inspector General of the Department of Education should allegations of
waste, fraud, or financial mismanagement be made against the school.

Section 3. The Florida School for the Deaf and the Blind is defined as a component of the
delivery of public education within Florida’s K-20 education system but, unless otherwise
provided by law, shall comply with all laws and rules generally applicable to state agencies. The
bill requires annual audits of the school by the Auditor General and makes the school subject to
investigation by the Inspector General of the Department of Education pursuant to law. The bill
amends the statutory procedure used by the State Board of Education to approve rules submitted
by the school. Instead of a submitted rule being approved if the State Board does not disapprove
the rule, the State Board must act to affirm adoption of the rule.

The bill requires the board of trustees to submit its Legislative Budget Request through the
Department of Education, which must approve the request before it is submitted to the
Legislature.

The bill provides that the school is limited to the same list of investments authorized of local
governments (enumerated at s. 218.415(16)(a)-(f), F.S.), except for monies invested in The
Common Fund, which is a current option.

The bill specifies that the board of trustees of the school is authorized to procure legal services
without the prior written approval of the Attorney General.

The bill restates current provisions of Florida Statute relating to the authority of the board of
trustees to reemploy certain retired individuals and with regard to the participation of certain
individuals in the Deferred Retirement Option Program (DROP). Other responsibilities of the
board of trustees are identified.

! Letter from Elmer L. Dillingham, Jr., November 21, 2002, included as an addendum to Auditor General Report 03-095.
? Auditor General Report 03-095, page 4.
3 The Attorney General has twice opined that the school is subject to state general law. See AG Opinions 078-162 and 94-95.

11
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IV.

The bill requires all funds received other than gifts, donations, and bequests be deposited in the
State Treasury, expended as authorized in the General Appropriations Act, and that all purchases
must be in accordance with the provisions of ch. 287, F.S.

The bill provides that current laws applicable to all state agencies are specifically applicable to
the school. Those provisions require the school to:

* Deposit all funds other than gifts, donations, and bequests into the State Treasury.
» Utilize state purchasing laws in ch. 287, F.S.

* Provide a veteran’s preference in hiring.

» Comply with travel and per diem rates set forth in s. 112.061, F.S.

The bill deletes the statutory reference to the Florida School for the Deaf and the Blind being
located in St. Johns County.

Section 4. The bill amends s. 1013.30, F.S., to include the Florida School for the Deaf and the
Blind with state universities in the definition of institutions which must meet certain statutory
requirements for the development of campus master plans and campus development agreements
with local governments.

Section 5. Section 163.3177 (6) (h), Florida Statutes, is reenacted for the purpose of
incorporating the amendments to s. 1013.30, F.S., made by section 4 of the bill.

Section 6. The effective date of the bill is upon becoming a law.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:

None.

12
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VL.

VILI.

VIIL.

C. Government Sector Impact:

The Department of Education states that additional administrative costs may be incurred
to provide the necessary documentation to facilitate the annual audit process.

The Auditor General conducts an audit of the accounts and records of the Florida School
for the Deaf and the Blind on a biennial schedule. Changing the audit cycle to every year
will involve additional expense. The Auditor General’s Office estimates the cost at an
additional $125,000 every other year, but believes the cost may be able to be covered
within its existing budget.

Technical Deficiencies:
None.
Related Issues:

The 1995 Legislature enacted significant changes to the laws governing the investment of public
funds in the aftermath of several significant, large-scale financial scandals and breaches of
fiduciary duties by investment managers. Section 218.415, F.S., was created to provide a detailed
accountability system for the prudent management of investments by named public fiduciaries.
In its current form this bill adopts only subsection (16) of that local government investment
policy. It does not require the school to abide by any of the other provisions of the section. A
consequence of this is that the school is given total discretion for investment and investment
policy-making that may be inappropriate to its best financial interests and may not be reduced to
writing. The current investment procedures for the school’s endowment fund, revised

May 16, 2003, provides adherence to the requirements imposed by s. 215.47, F.S., on permitted
investments of the State Board of Administration.

Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Sk =

BILL: PCS/SB 2918
SPONSOR: Governmental Oversight and Productivity Committee and Senator Atwater
SUBJECT: Florida School for the Deaf and the Blind
DATE: April 15, 2004 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
Woodruff, O’Farrell ,,, |, ED Favorable
Wilson M/ Wilson AU GO
AED
AP
l. Summary:

The bill requires the Auditor General to conduct annual audits of the accounts and records of the
Florida School for the Deaf and Blind. The school is defined as a component of the delivery of
public education within Florida’s K-20 education system and is identified as being subject to
examination by the Inspector General of the Department of Education. The bill expands
provisions regarding university master plans and campus development agreements to make those
sections applicable to the Florida School for the Deaf and the Blind. The bill reenacts

s. 163.3177 (6) (h), Florida Statutes, to incorporate the amendments made to cross referenced
sections of the bill. The bill also creates a direct-support organization to act on behalf of the
School.

This bill substantially amends the following sections of the Florida Statutes: 11.45, 1001.20,
1011.55 and 1002.36. It reenacts section 163.3177 (6) (h), Florida Statutes, and creates
s. 1013.351, F.S.

Il. Present Situation:

Founded in 1885, the Florida School for the Deaf and the Blind is a state-supported boarding
school for eligible hearing-impaired and visually-impaired students, pre-school through 12th
grade. The school serves approximately 700 students from its St. Augustine campus. The Florida
School for the Deaf and the Blind operates under the leadership and direction of its Board of
Trustees, pursuant to s. 1002.36, F.S. The board consists of seven members who are appointed
by the Governor and confirmed by the Senate. One of its members is required to be a blind
person and one is required to be a deaf person. Each member is required to have been a Florida
resident for at least ten years and the term of office for each member is four years.

14
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The board adopts rules, subject to the approval of the State Board of Education, as it considers
necessary to operate the school in conjunction with the rules of the State Board of Education.
The rules adopted by the board are published in the Florida School for the Deaf and the Blind
Rules, Chapter 6D, Florida Administrative Code. The board exercises control of the School
through a board appointed president, who is the chief administrative officer of the School and
appoints and supervises all other School employees.

The school’s purchasing procedures are governed by ch. 287, F.S., and rules and regulations of
the Florida Department of Management Services. Personnel matters are governed by Florida
School for the Deaf and the Blind Rules, Chapter 6D-6, Florida Administrative Code, and
Department of Management Services Rules, Chapter 60L, Florida Administrative Code, as
appropriate for the position.

The school is part of the state system of public education and is funded through the Florida
Department of Education. The Legislature appropriates fixed capital outlay moneys to the school
on an annual basis from the Public Education Capital (PECO) and Debt Service Trust Fund
pursuant to Art. XII, s. 9(a)(2) of the State Constitution, as amended.

Under current law, the school:

*  Must submit proposed administrative rules to the Board of Education for
approval, although approval is deemed automatic if the board does not
disapprove of the proposed rule in 60 days;

= Must present its Legislative Budget Request directly to the Legislature;

= Is allowed to invest its monies in any investment that the State Board of
Administration is authorized to invest in; and

= Islocated in St. Johns County.

Current law also provides that state agencies must receive approval from the Attorney General to
procure legal services from a private law firm.

Section 1013.30, F.S., requires universities to create and maintain campus master plans and
campus development agreements. The relationship between the universities and the communities
in which they are located is governed by s. 1013.30, F.S.

The Auditor General issued Audit Report No. 03-095, regarding the Florida School for the Deaf
and the Blind, on December 19, 2002. The Auditor General’s summary of findings, at pages 3-4,
is:

Finding No. 1: The internal audit function was underutilized and reported to school
management rather than to the Board of Trustees or an Internal Audit Committee.

15
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Finding No. 2: Contrary to state law, for the fiscal years ended June 30, 2001, and 2002,
the school deposited approximately $1.17 million and $1.22 million, respectively, in
accounts outside the State Treasury.

Finding No. 3: Incompatible duties were assigned to two student bank employees.

Finding No. 4: Emergency and single source procurements were inadequately
documented, or inappropriately applied, to eight contracts totaling approximately
$1.2 million.

Finding No. 5: Contrary to state law, the school hired a lobbyist to represent the school
in legislative matters for the fiscal years ended June 30, 2001, and 2002. Additionally, the
$80,000 annual payments made to the lobbyist were not reported on the school’s
‘semiannual lobbyist expenditure reports.

The lobbyist in question is listed in the state automated personnel system as working
under a twelve-month contract with the official headquarters at Moore Hall on the school
campus in St. Augustine. The 2004 legislative lobbyist registration database indicates the
mailing address for this same person as a residential street address in Tallahassee. That
database also indicates this person to have two other named principals, one a state
university in another city and the other a private health care association.

Finding No. 6: Payments totaling approximately $34,000 for consultants’ travel were not
properly documented and paid in accordance with s. 112.061, F.S.

Finding No. 7: Acquisitions of real estate totaling approximately $2.2 million (including
those currently under contract) were not made in accordance with applicable laws and
rules, and good business practice.

Finding No. 8: The school’s campus planning documents were not comprehensive and
up-to-date, and did not agree with one another in certain details; consequently, they did
not provide assurance that the school’s projected six-year, $67 million expansion and
renovation efforts would be conducted in an organized and logical manner, and only as
necessary to meet the legitimate needs of the school.

Finding No. 9: The school did not adequately monitor and review the performance of its
construction manager, or the payment requests submitted by that manager, for
approximately $239,000 of work related to the construction of an $8 million
vocational-technical high school on the school’s campus.

Finding No. 10: Controls and documentation related to the disposal of surplus tangible
personal property were inadequate to support the disposal of approximately $448,000 of
such property during the fiscal year ended June 30, 2001.

Finding No. 11: Contrary to s. 112.313(3), F.S., the school contracted for services with
the privately held corporation of an Other Personal Services (OPS) employee. The related

16
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payments, which totaled approximately $49,000, were used by the corporation to
compensate another employee who had been placed on leave-without-pay status.

Finding No. 12: Fourteen of the 30 position descrlptlons reviewed had not been updated
within the last three years.

Finding No. 13: The $579,000 medical services program with the University of Florida
was not efficiently administered and the related reporting to the Legislature was not
complete.

In the school’s reply to the audit findings', the president of the school took the position that the
school is free to manage its own affairs, under its Board of Trustees, without regard to any
statutory or rule provisions that do not specifically mention the school.” There is no
constitutional, statutory, or case law support for this position.

Effect of Proposed Changes:

Section 1. The bill amends s. 11.45, F.S., to require the Auditor General to conduct annual audits
of the accounts and records of the Florida School for the Deaf and the Blind.

Section 2. The bill amends s. 1001.20 (4) (e), F.S., to identify the school as being subject to
examination by the Inspector General of the Department of Education should allegations of
waste, fraud, or financial mismanagement be made against the school.

Section 3. The Florida School for the Deaf and the Blind is defined as a component of the
delivery of public education within Florida’s K-20 education system but, unless otherwise
provided by law, shall comply with all laws and rules applicable to state agencies. The bill
requires annual audits of the school by the Auditor General and makes the school subject to
investigation by the Inspector General of the Department of Education pursuant to law. The bill
amends the statutory procedure used by the State Board of Education to approve rules submitted
by the school. Instead of a submitted rule being approved if the State Board does not disapprove
the rule, the State Board must act to affirm adoption of the rule. The bill specifies the school as a
public residential school located in St. Johns County.

The bill requires the Board of Trustees to submit its Legislative Budget Request fhrough the
Department of Education, which must approve the request before it is submitted to the
Legislature.

The bill provides that the school is limited to the list of investments authorized of local
governments enumerated at s. 215.47(1), (2)(d), (3), (4), and (9), F.S., except for monies invested
in The Common Fund, which is a current option.

The bill specifies that the Board of Trustees of the school is authorized to procure legal services
without the prior written approval of the Attorney General.

! Letter from Elmer L. Dillingham, Jr., November 21, 2002, included as an addendum to Auditor General Report 03-095.

2 Auditor General Report 03-095, page 4.
* The Attorney General has twice opined that the school is subject to state general law. See AG Opinions 078-162 and 94-95.
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The bill requires all funds received other than gifts, donations, bequests, and student club or
organization funds be deposited in the State Treasury, expended as authorized in the General
Appropriations Act, and that all purchases must be in accordance with the provisions of

ch. 287, F.S.

The bill provides that current laws applicable to all state agencies are specifically applicable to
the school. Those provisions require the school to:

* Deposit all funds other than gifts, donations, and bequests into the State Treasury.
» Utilize state purchasing laws in ch. 287, F.S.

* Provide a veteran’s preference in hiring.

* Comply with travel and per diem rates set forth in s. 112.061, F.S.

Section 4. The bill amends s. 1011.55, F.S., to provide for the school’s annual legislative
operating and fixed capital outlay budget submission to the Department of Education.

Section 5. The bill creates s. 1013.351, F.S., to provide for coordinated land use planning
between the Trustees of the Florida School for the Deaf and the Blind and local governments.

Section 6. The bill creates s. 1002.361, F.S., to permit the School Trustees to create a direct
support organization that will operate under a contractual agreement with the school.

Section 7. The effective date of the bill is upon becoming a law.
IV.  Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
V. Economic Impact and Fiscal Note:
A. Tax/Fee Issues:

None.
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B. Private Sector Impact:
None.
C. Government Sector Impact:

The Department of Education states that additional administrative costs may be incurred
to provide the necessary documentation to facilitate the annual audit process.

The Auditor General conducts an audit of the accounts and records of the Florida School
for the Deaf and the Blind on a biennial schedule. Changing the audit cycle to every year
will involve additional expense. The Auditor General’s Office estimates the cost at an
additional $125,000 every other year, but believes the cost may be able to be covered
within its existing budget.

VI.  Technical Deficiencies:
None.

VII. Related Issues:
None.

VII. Amendments:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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1 A bill to be entitled

2 An act relating to the Florida School for the

3 Deaf and the Blind; amending s. 11.45, F.S.;

4 requiring the Auditor General to conduct audits

5 of the accounts and records of.the Florida

6 School for the Deaf and the Blind; amending s.

7 1001.20, F.S.; including the Florida School for

8 the Deaf and Blind in the entities subject to

9 inspection by the Department of Education's

10 Inspector General; amending s. 1002.36, F.S.,

11 relating to the Florida School for the Deaf and

12 the Blind; providing that the school is a

13 component of the delivery of public education

14 within Florida's K-20 education system;

15 requiring certain compliance; revising audit

16 requirements; revising provisions specifying

17 authority of the Board of Trustees for the

18 Florida School for the Deaf and the Blind to

19 perform certain actions; revising the power and

20 authority of the board of trustees; revising

21 duties of the board of trustees; amending s.

22 1011.55, F.S.; revising the procedure for

23 legislative budget requests of the Florida

24 School for the Deaf and the Blind; creating s.

25 1013.351, F.S.; providing definitions;

26 providing a policy statement concerning the

27 coordination of planning between the board of

28 trustees and local governments on property

29 acquired after a certain date; authorizing the
© 30 board of trustees to enter into an interlocal

31 agreement with the municipality where the

1
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1 school is located; providing for the makeup of
2 the interlocal agreement; requiring the

3 submission of the interlocal agreement with the
4 Office of Educational Facilities and the state
5 land planning agency; providing for a review of
6 the interlocal agreement by the office and the
7 agency; providing for amendments of the

8 interlocal agreement; authorizing an

9 alternative process to the interlocal agreement
10 concerning expansion of the school's campus;

11 prdviding for improved coordination between the
12 board of trustees and the affected local

13 governments concerning future acquisitions of
14 real property; providing for the board of

15 trustees to request a determination of

16 consistency with the local government's

17 comprehensive plan and local development

18 regulations for the proposed use of property

19 acquired after a certain date; providing for a
20 local government that regulates land use to
21 make that determination; requiring that

22 disputes concerning the implementation of an

23 executed interlocal agreement be resolved in
24 accordance with ch. 164, F.S.; creating s.
25 1002.361, F.S.; authorizing the board of
26 trustees to create a direct-support

27 organization; requiring the organization to
28 operate under a contract with the board of
29 trustees; providing for the elements of the
30 contract; providing for audits of the

31 organization; providing for membership to the

2
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board of directors of the organization;
requiring the board of trustees to adopt rules;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Paragraphs (f) through (k) of subsection

0 g9 0 U1 W NN -

(2) of section 11.45, Florida Statutes, are redesignated as

9| paragraphs (g) through (1), respectively, and a new paragraph
101 (f) is added to that subsection to read:

11 11.45 Definitions; duties; authorities; reports;

12| rules.--

13 (2) DUTIES.--The Auditor General shall:

14 (f) Annually conduct audits of the accounts and

15| records of the Florida School for the Deaf and the Blind.
16

17| The Auditor General shall perform his or her duties

18| independently but under the general policies established by
19| the Legislative Auditing Committee. This subsection does not
20| limit the Auditor General's discretionary authority to conduct
21| other audits or engagements of governmental entities as

22| authorized in subsection (3).

23 Section 2. Paragraph (e) of subsection (4) of section
24| 1001.20, Florida Statutes, is amended to read:

25 1001.20 Department under direction of state board.--
26 (4) The Department of Education shall establish the
27| following offices within the Office of the Commissioner of

28| Education which shall coordinate their activities with all

29| other divisions and offices:

30 (e) Office of Inspector General.--Organized using

31| existing resources and funds and responsible for promoting

3
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accountability, efficiency, and effectiveness and detecting

ffaud and abuse within school districts, the Florida School

for the Deaf and the Blind, community colleges, and state

universities in Florida. If the Commissioner of Education

determines that a district school board, the Board of Trustees

for the Florida School for the Deaf the Blind, or a public

postsecondary educational institution board is unwilling or
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unable to address substantiated allegations made by any person
9| relating to waste, fraud, or financial mismanagement, the

10 office shall conduct, coordinate, or request investigations

11| into substantiated allegations made by any person relating to
12| waste, fraud, or financial mismanagement within school

13| districts, the Florida School for the Deaf and the Blind,

14| community colleges, and state universities in Florida. The

15| office shall have access to all information and personnel

16| necessary to perform its duties and shall have all of its

17| current powers, duties, and responsibilities authorized in s.
18] 20.055.

19 Section 3. Subsections (1), (3), and (4) of section

20| 1002.36, Florida Statutes, are amended to read:

21 1002.36 Florida School for the Deaf and the Blind.--
22 (1)  RESPONSIBILITIES.--The Florida School for the Deaf
23| and the Blind, located in St. Johns County, is a

24| state-supported residential public school for hearing-impaired

25| and visually impaired students in preschool through 12th

26| grade. The school is a component of the delivery of public

27| education within Florida's K-20 education system part-ef-the

28| state-system-of-publie-eduecatien and shall be funded through
29| the Department of Education. The school shall provide

30| educational programs and support services appropriate to meet

31| the education and related evaluation and counseling needs of

4
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hearing-impaired and visually impaired students in the state

who meet enrollment criteria. Unless otherwise provided by

law, the school shall comply with all laws and rules

applicable to state agencies. Education services may be

provided on an outreach basis for sensory-impaired children

ages 0 through 5 years and their parents. Graduates of the

Florida School for the Deaf and the Blind shall be eligible
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for the William L. Boyd, IV, Florida Resident Access Grant
9| Program as provided in s. 1009.89.
10 (3) AUDITS.--The Auditor General shall conduct annual

11] audits of audit the accounts and records of the Florida School

12| for the Deaf and the Blind as-previded-in-echapter-313%. The

13| Department of Education's Inspector General is authorized to

14| conduct investigations at the school as provided in s.
15| 1001.20(4) (e). ‘

16 (4) BOARD OF TRUSTEES.--
17 (a) There is hereby created a Board of Trustees for:

18] the Florida School for the Deaf and the Blind which shall

19| consist of seven members. Of these seven members, one

20| appointee shall be a blind person and one appointee shall be a
21| deaf person. Each member shall have been a resident of the

22| state for a period of at least 10 years. Their terms of office
23| shall be 4 years. The appointment of the trustees shall be by
24| the Governor with the confirmation of the Senate. The Governor
25| may remove any member for cause and shall fill all vacancies
26| that occur. |

27 (b) The board of trustees shall elect a chair

28| annually. The trustees shall be reimbursed for travel expenses
29| as provided in s. 112.061, the accounts of which shall be paid

30| by the Chief Financial Officer upon itemized vouchers duly

31| approved by the chair.

5
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(c) The board of trustees has authority to adopt rules
pursuant to ss. 120.536(1) and 120.54 to implement provisions
of law relating to operation of the Florida School for the
Deaf and the Blind. Such rules shall be submitted to the State

Board of Education for approval or disapproval. After a rule

is approved ¥f-any-rute-is-net-disapproved-by-the-State-Board

of-Eduecation-within-66-days-eof-its-reeceipt by the State Board
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of Education, the rule shall be filed immediately with the
9| Department of State. The board of trustees shall act at all
10| times in conjunction with the rules of the. State Board of
11| Education.

12 (d) The board of trustees is a body corporate and

13| shall have a corporate seal. Unless otherwise provided by law,

14| all actions of the board of trusteegs shall be consistent with

15| all laws and rules applicable to state agencies. Title to any

16| gift, donation, or bequest received by the board of trustees

17| pursuant to subparagraph (e)11. subseetion-45} shall vest in
18| the board of trustees. Title to all other property and other
19| assets of the Florida School for the Deaf and the Blind shall
20| vest in the State Board of Education, but the board of

21| trustees shall have complete jurisdiction over the management
22| of the school. arnd

23 (e) The board of trustees is invested with full power

24| and authority to:

25 1. Appoint a president, faculty, teachers, and other
26| employees and remove the same as in its judgment may be best
27| and fix their compensation.s-te

28 2. Procure professional services, such as medical,
29| mental health, architectural, and engineering.;-and-tegal

30| serviecess-teo

31

6

CODING: Words striecken are deletions; words underlined are additions.

25



302-2581-04 Proposed CS for SB 2918

3. Procure legal services without the prior written

approval of the Attorney General.

4. Determine eligibility of students and procedure for
admission.y-te

5. Provide for the students of the school necessary
bedding, clothing, food, and medical attendance and such other

things as may be proper for the health and comfort of the
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students without cost to their parents, except that the board
9| of trustees may set tuition and other fees for nonresidents.s
10| o

11 6. Provide for the proper keeping of accounts and

12| records and for budgeting of funds.:+-te

13 7. Enter into contracts.-s-te

14 8. Sue and be sued.;-te

15 9. Secure public liability insurance.;-and-to
16 10. Do and perform every other matter or thing

17| requisite to the proper management, maintenance, support, and
18| control of the school at the highest efficiency economically

19| possible, the board of trustees taking into consideration the
20| purposes of the establishment.

21 11.4e}+*- Phe-board-ef-trustees-is-autherized-to

22| Receive gifts, donations, and bequests of money or property,

23| real or personal, tangible or intangible, from any person,

24| firm, corporation, or other legal entity. However, the board

25| of trustees may not obligate the state to any expenditure or

26| policy that is not specifically authorized by law.

27 2- If the bill of sale, will, trust indenture, deed,

28| or other legal conveyance specifies terms and conditions

29| concerning the use of such money or property, the board of

30| trustees shall observe such terms and conditions.

31

7
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12.3- “Fhe-board-of-trustees-may Deposit outside the
State Treasury such moneys as are received as gifts,
donations, or bequests and may disburse and expend such
moneys, upon its own warrant, for the use and benefit of the
Florida School for the Deaf and the Blind and its students, as
the board of trustees deems to be in the best interest of the

school and its students. Such money or property shall not
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constitute or be considered a part of any legislative

9| appropriation, and such money shall not be used to compensate
10| any person for engaging in lobbying activities before the

11| House of Representatives or Senate or any committee thereof.
12 13.4- ZPhe-board-ef-trustees-may Sell or convey by bill
13| of sale, deed, or other legal instrument any property, real or
14| personal, received as a gift, donation, or bequest, upon such
15| terms and conditions as the board of trustees deems to be in
16| the best interest of the school and its students.

17 14.5- ZFhe-board-ef-trustees-may Invest such moneys in
18] securities enumerated under g. 215.47(1), (2)(d), (3), (4),

19| and (9) =--2%5-47, and in The Common Fund, an Investment

20| Management Fund exclusively for nonprofit educational

21| institutions.
22 (f) The board of trustees shall:
23 1. Prepare and submit legislative budget requests for

24| operations and fixed capital outlay;-inetuding-fixed-ecapitatl

25| euttay-requests, in accordance with chapter 216 and ss. s-<

26| 1011.56 and 1013.60, to the Department of Education for review
27| and approval. The department must analyze the amount requested

28| for fixed capital outlay to determine if the request is

29| consistent with the school's campus master plan, educational

30| plant survey, and facilities master plan.
31

8
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1 2. Approve and administer an annual operating budget
2| in accordance with ss. 1011.56 and 1011.57.

3 3. Require all funds received other than gifts,

4| donations, bequests, funds raised by or belonging to student
5| clubs or student organizations, and funds held for specific

6| students or in accounts for individual students to be

7| deposited in the State Treasury and expended as authorized in
8| the General Appropriations Act.

9 4. Require all purchases to be in accordance with the

10| provisions of chapter 287.

11 5.2v Administer and maintain personnel programs for
12| all employees of the board of trustees and the Florida School
13| for the Deaf and the Blind who shall be state employees,

14| including the personnel classification and pay plan

15| established in accordance with ss. 110.205(2) (d) and

16| 216.251(2) (a)2. for academic and academic administrative

17| personnel, the provisions of chapter 110, and the provisions
18| of law that grant authority to the Department of Management
19| Services over such programs for state employees.

20 6. Give preference in appointment and retention in

21| positions of employment as provided within s. 295.07(1).
22 7. Ensure that the Florida School for the Deaf and the

23| Blind complies with s. 1013.30 concerning the coordination of

24| planning between the Florida School for the Deaf and the Blind

25| and local governing bodies.
26 8. Ensure that the Florida School for the Deaf and the

27| Blind complies with s. 112.061 concerning per diem and travel

28| expenses of public officers, employvees, and authorized

29| persons.
30 9.3- Adopt a master plan which specifies the mission

31| and objectives of the Florida School for the Deaf and the

9
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Blind. The plan shall include, but not be limited to,
procedures for systematically measuring the school's progress
toward meeting its objectives, analyzing changes in the
student population, and modifying school programs and services
to respond to such changes. The plan shall be for a period of
5 years and shall be reviewed for needed modifications every 2

yvears. The board of trustees shall submit the initial plan and
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subsequent modifications to the Speaker of the House of

9| Representatives and the President of the Senate.

10 4---Seek-the-advice-of-the-Bivision-of-Pubtie-Secheools
11| within-the-Bepartment-of-Education-

12 10.4tgr Phe-Board-of-Prustees-for-the-Florida-Schoot
13| fer-the-Beaf-and-the-Biind;-lecated-in-St--Johns-Eounty;-shall
14| Designate a portion of the school as "The Verle Allyn Pope

15| Complex for the Deaf," in tribute to the late Senator Verle
16| Allyn Pope.

17 Section 4. Section 1011.55, Florida Statutes, is

18| amended to read:

19 1011.55 Procedure for legislative budget requests for
20| the Florida School for the Deaf and the Blind.--

21 (1) The legislative budget request of the Florida

22| School for the Deaf and the Blind shall be prepared using the
23] same format, procedures, and timelines required for the

24| submission of the legislative budget of the Department of

25| Education. The Florida School for the Deaf and the Blind shall

26| submit its legislative budget request to the Department of

27| Education for review and approval. Subsequent to the

28| Department of Education's approval, the Commissioner of

29| Education shall include the Florida School for the Deaf and
30| the Blind in the department's legislative budget request to

31 the State Board of Education, the Governor, and the

10
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Legislature. The legislative budget request and the
appropriation for the Florida School for the Deaf and the
Blind shall be a separate identifiable sum in the public
schools budget entity of the Department of Education. The
annual appropriation for the school shall be distributed
monthly in payments as nearly equal as possible.

Appropriations for textbooks, instructional technology, and
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school buses may be released and distributed as necessary to
9| serve the instructional program for the students.

10 (2) The school shall submit its fixed capital outlay

11| request to the Department of Education for review and approval

12| in accordance with s. 1002.36(4) (f)1. Subsequent to the

13| department's approval, the school's request shall be included

14| within the department's public education capital outlay
15| legislative budget request Fixed-eapitat-outitay-needs-of-the
16 schoo}—sha}}—continue—te—be—requesﬁed—in—the—pub}ie—educatian

17| eapitat-outtay-ltegisiative-budget-request-of-the-Bepartment-of
18] Edueation.

19 Section 5. Section 1013.351, Florida Statutes, is

20| created to read:

21 1013.351 Coordination of planning between the Florida

22| School for the Deaf and the Blind and local governing
23| bodies.--

24 (1) As used in this section, the term:

25 (a) "Board of Trustees" means the Board of Trustees of

26| the Florida School for the Deaf and the Blind.

27 (b) "TLocal government" means the municipality or

28| county in which the school is located.

29 (c) "School" means the Florida School for the Deaf and
30| the Blind.
31

11
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(2) It is the policy of this state to require the

board of trustees to coordinate planning for new facilities

with local governments to ensure that plans for site

acquisition, construction, and opening of new facilities of

the school are facilitated, concurrent with other necessary

services. The planning shall include the integration of the

educational plant survey for the school and applicable
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policies and procedures of the board of trustees with the

9| local comprehensive plan and land development requlations of

10| the local governments. The planning must consider the effect

11| of the location of new facilities to be located on property

12| acquired on or after January 1, 1998, including the efficient

13| use of local infrastructure, the proximity of the proposed new

14| facilities to the school's existing campus, and the effect and

15| impact of any property proposed to be acquired by the school

16| after the effective date of this act. In addition, all parties

17| to the planning process must consult with state and local road

18| departments to assist in implementing the Safe Paths to

19| Schools Program administered by the Department of

20| Transportatijion.
21 (3) The board of trustees and the municipality in

22| which the school is located may enter into an interlocal

23| agreement to establish the specific ways in which the plans

24| and processes of the board of trustees and the local

25| government are to be coordinated. If the school and local

26| government enter into an interlocal agreement, the agreement

27| must be submitted to the state land planning agency and the

28| Office of Educational Facilities.

29 (4) At a minimum, an interlocal agreement must address

30] the following issues:
31
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(a) The process by which each local government and the

board of trustees will agree and base their plans on

consistent projections of the growth and needs of the school's

student enrollment.

(b) A process to coordinate and share information

relating to planned expansions of the school's facilities.

(c) Participation by affected local governments when
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the board of trustees is evaluating potential land

9| acquisitions before the land acquisition occurs and when the

10| board of trustees proposes uses for property acquired by the

11| board of trustees on or after January 1, 1998. The local

12| governments shall advise the board of trustees as to the

13| consistency of any future land acquisitions and the uses

14| proposed by the school for lands acquired on or after January

15| 1,..1998, including appropriate circumstances and criteria

16| under which the board of trustees may request an amendment to

17| the comprehensive plan for the expansion of the school's

18| campus or for school facilities to be located on property

19| acquired by the board of trustees on or after January 1, 1998.

20 (d) A process for determining the need for and timing

21| of ongite and offsite improvements to support new facilities

22| that are to be located on property acquired by the board of

23| trustees on or after January 1, 1998, except new facilities

24| for which a construction contract was entered on or before the

25| effective date of this act. The process shall address

26| identification of the party or parties responsible for the

27| improvements.

28 (e) A process for the board of trustees to inform

29| local governments of the school's enrollment demographics and

30| its capacity to meet it. The capacityv reporting must identify

31| how the board of trustees will meet the demands for enrollment

13
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at the school, based on the educational plant survey required

by s. 1013.31.

(f) A process for determining where and how joint use

of the school or local government facilities can be shared for

mutual benefit and efficiency.

(g) A procedure for resolving disputes between the

board of trustees and local governments, which may include the
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dispute resolution processes contained in chapters 164 and

9] 186.

11 The board of trustees and the local governments may choose not

12| to include a provision meeting the requirements of paragraph

13| (e). However, this decision may be made only after a public

14| hearing on the proposed decision, which may include the public

15| hearing at which the board of trustees or the local

16| governments adopt the interlocal agreements. An interlocal

17| agreement entered into under this section must be consistent

18| with the adopted comprehensive plan and land development

19| requlations of the local governments.

20 (5) (a) The Office of Educational Facilities shall

21 submit any comments or concerns regarding the executed

22| interlocal agreements to the state land planning agency no

23| later than 30 days after receipt of the executed interlocal

24| agreements. The state land planning agency shall review the

25| executed interlocal agreements to determine whether it is

26| consistent with the requirements of subsection (4), the

27| adopted local government comprehensive plans, and other

28| requirements of law. Not later than 60 days after receipt of

29| an executed interlocal agreement, the state land planning

30| agency shall publish a notice of intent in the Florida

31| Administrative Weekly. The notice of intent must state that

14
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the interlocal agreement is consistent or inconsistent with

the requirements of subsection (4) and this subsection as

appropriate.
(b)1. The state land planning agency's notice is

subject to challenge under chapter 120. However, an affected

person, as defined in s. 163.3184, has standing to initiate

the administrative proceeding, and this proceeding is the sole
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means available to challenge the consistency of an interlocal

9| agreement with the criteria contained in subsection (4) and

10| this subsection. In order to have standing, a person must have

11| submitted oral or written comments, recommendations, or

12| objections to the appropriate local government or the board of

13| trustees before the adoption of the interlocal agreement by
14 ~the board of trustees and local government. The board of
15| trustees and the appropriate local government are parties to

16| any such proceeding.

17 2. In the administrative proceeding, if the state land

18| planning agency finds the interlocal agreement to be
19| consistent with the criteria in subsection (4) and this

20| subsection, the interlocal agreement must be determined to be

21| consistent with subsection (4) and this subsection if the

22| local government and board of trustees is fairly debatable.

23 3. If the state land planning agency finds the
24| interlocal agreement to be inconsistent with the requirements

25| of subsection (4) and this subsection, the determination of

26| consistency by the local government and board of trustees

27| shall be sustained unless it is shown by a preponderance of

28| the evidence that the interlocal agreement is inconsistent.

29 (c) If the state land planning agency enters a final

30| order that finds that the interlocal agreement is inconsistent

31| with the requirements of subsection (4) or this subsection,

15
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the state land planning agency shall identify the issues in

dispute and submit the matter to the Administration Commission

for final action. The report to the Administration Commission

must list each issue in dispute, describe the nature and basis

for each dispute, identify alternative resolutions of each

dispute, and make recommendations. After receiving the report

from the state land planning agency, the Administration

W 9 o U1 W NN

Commission shall take action to resolve the issues. In

9| deciding upon a proper resolution, the Administration

10| Commission shall consider the nature of the issues in dispute,

11] the compliance of the parties with this section, the extent of

12| the conflict between the parties, the comparative hardships,

13| and the public interest involved. In resolving the matter, the

14| Administration Commission may prescribe, by order, the

15| contents of the interlocal agreement which shall be executed

16| by the board of trustees and the local government.

17 {(6) An interlocal agreement may be amended under

18| subsections (2)-(5):

19 (a) In conjunction with updates to the school's

20| educational plant survey prepared under s. 1013.31; or
21 {b) If either party delays by more than 12 months the

22| construction of a capital improvement identified in the

23| agreement.
24 {7) This section does not prohibit a local governing

25| body and the board of trustees from agreeing and establishing

26| an alternative process for reviewing proposed expansions to

27| the school's campus and offsite impacts, under the interlocal

28| agreement adopted in accordance with subsections (2)-(6) ..

29 (8) School facilities within the geographic area or

30| the campus of the school as it existed on or before January 1,

31 1998, are consistent with the local government's comprehensive

16
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1| plan developed under part II of chapter 163 and consistent

2| with the plan's implementing land development requlations.

3 (9) To improve coordination relative to potential

4| educational facility sites, the board of trustees shall

5| provide written notice to the local governments consistent

6| with the interlocal agreements entered under subsections

7| (2)-(6) at least 60 days before the board of trustees acquires
8| any additional property. The local government shall notify the
9| board of trustees no later than 45 days after receipt of this
10| notice if the site proposed for acquisition is consistent with
11] the land use categories and policies of the local government's
12| comprehensive plan. This preliminary notice does not

13| constitute the local government's determination of consistency
14| under subsection (10).

15 (10) As early in the design phase as feasible, but no
16] later than 90 days before commencing construction, the board
17| of trustees shall request in writing a determination of

18| consistency with the local government's comprehensive plan and
19| local development requlations for the proposed use of any
20| property acquired by the board of trustees on or after January
27| 1, 1998. The local governing body that regqulates the use of
22| land shall determine, in writing, no later than 45 days after
23| receiving the necessary information and a school board's
24| request for a determination, whether a proposed use of the
25| property is consistent with the local comprehensive plan and
26| consistent with local land development requlations. If the
27| local governing body determines the proposed use is
28| consistent, construction may commence and additional local
29| government approvals are not required, except as provided in
30] this section. Failure of the local governing body to make a
31| determination in writing within 90 days after receiving the

17
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board of trustees' request for a determination of consistency

shall be considered an approval of the board of trustee's

application. This subsection does not apply to facilities to

be located on the property if a contract for construction of

the facilities was entered on or before the effective date of

this act.
(11) Disputes that arise in the implementation of an

executed interlocal agreement or in the determinations

9| required pursuant to subsection (9) or subsection (10) must be

0 g3 o U W N -

10| resolved in accordance with chapter 164.

11 Section 6. Section 1002.361, Florida Statutes, is

12| created to read:

13 1002.361 Florida School for the Deaf and the Blind;
14| direct-support organization; authority.--
15 (1) The board of trustees of the Florida School for

16| the Deaf and the Blind may establish a direct-support

17 organization that is:

18 (a) A Florida corporation, not for profit,

19| incorporated under chapter 617 and approved by the Secretary
20] of State.

21 (b) Organized and operated exclusively to receive,

22| hold, invest, and administer property and to make expenditures
23| to or for the benefit of the Florida School for the Deaf and

24| the Blind or the board of trustees.

25 (c) An organization that the board of trustees, after

26| review, has certified to be operating in a manner consistent

27| with the goals of the Florida School for the Deaf and the

28| Blind and the board of trustees and in the best interests of

29| the state. Unless so certified, the organization may not use

30| the name of the Florida School for the Deaf and the Blind.
31

18
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11 (2) The direct-support orqaniiation shall operate

2| under written contract with the board of trustees. The

3] contract must provide for:

4 (a) Approval of the articles of incorporation and

5| bylaws of the direct-support organization by the board of

6] trustees.

7 b Submission of an annual budget for the approval of
8| the board of trustees. The budget must comply with rules

9] adopted by the board of trustees.

10 (c) Certification by the board of trustees that the
11] direct-support organization is complying with the terms of the
12| contract and in a manner consigtent with the goals and

13| purposes of the board and in the best interest of the state.
14| The certification must be made annually and reported in the
15| official minutes of a meeting of the board of trustees.

16 (d) The reversion to the board of trustees, or to the
17| state if the Florida School for the Deaf and the Blind or the
18| board of trustees cease to exist, of moneys and property held
19| in trust by the direct-support organization for the benefit of
20| the Florida School for the Deaf and the Blind or the board of
21| trustees, if the direct-support organization is no longer

22| approved to operate for the Florida School for the Deaf and
23| the Blind or board of trustees or if the Florida School for
24| the Deaf and the Blind or the board of trustees ceases to
25| exist.

26 (e) The fiscal vear of the direct-support
27| organization, which must begin July 1 of each year and end

28| June 30 of the following vyear.
29 (f) The disclosure of material provisions of the
30| contract and of the distinction between the board of trustees
31| and the direct-support organization to donors of gifts,

19
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1] contributions, or bequests, and the disclosure on all

2| promotional and fundraising publications.

3 3 The direct-support organization shall provide for
4| an annual financial audit in accordance with s. 215.981. The

5| board of trustees and Auditor General may require and receive
6| from the organization or its independent auditor any detail or
7| supplemental data relative to the operation of the

8| organization.

9 (4) The chair of the board of trustees and the chief

10| administrative employee of the Florida School for the Deaf and

11| the Blind shall be directors of the direct-support

12| organization and shall jointly name, at a minimum, three other

13| individuals to serve as directors of the organization.

14 (5) The board of trustees may authorize the

15| direct-support organization established in this section to use

16| property of the Florida School for the Deaf and the Blind or

17| of the board of trustees, except money, and use facilities and

18| personal services subject to this section. If the

19| direct-support organization does not provide equal employment
20| opportunities to all persons regardless of race, color,

21| religion, gender, age, or national origin, it may not use the

22| property, facilities, or personal services of the Florida

23| School for the Deaf and the Blind or of the board of trustees.

24| For the purposes of this section, the term "personal services"

25| includes full-time personnel and part-time personnel as well
26| as payroll processing as prescribed by rule of the board of
27| trustees. The board of truétees shall adopt rules prescribing
28| the procedures by which the direct-support organization is

29| governed and any conditions with which a direct-support

30| organization must comply to use property, facilities, or
31

20
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personal services of the Florida School for the Deaf and the

Blind or of the board of trustees.

Section 7. This act shall take effect upon becoming a

law.
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SENATE AMENDMENT

Bill No. PCS for SB 2918 ,/
A
Amendment No. i
CHAMBER ACTION
Senate House

Senator Wise moved the following amendment:

Senate Amendment
On page 9, line 23, delete the number "1013.30"

and insert: 1013.351
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CHAMBER ACTION
Senate House

Senator Wise moved the following amendment:

Senate Amendment (with title amendment)
On page 25, between lines 16 and 17,

insert:
Section 6. Section 413.011, Florida Statutes, is
amended to read:

413.011 Division of Blind Services, legislative

policy, intent; internal organizational structure and powers;

Rehabilitation Advisery Council for the Blind.--

(1) Policy.—--It is the policy of the Legislature that

all programgs, projects, and activities of the division are to

be carried out in a manner consistent with the following

principles:

(a) Respect for individual dignity, personal

responsibility, self-determination to live independently, and
pursuit of meaningful careers, based on informed choice;

(b) Support for the involvement of an individual's

representative if an individual requests, desires, or needs

such support;
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(c) Respect for the individual's privacy and egqual

access, including the use of information in accessible

formats; and

(d) Integration and full participation of individuals

who are blind in society on equal terms with others.

(2) Tt is the intent of the Legislature to establish a

coordinated program of services which will be available to

individuals throughout this state who are blind. The program

must be designed to maximize employment opportunities for such

individuals and to increase their independence and

self-gufficiency.

(3) +*+ The internal organizational structure of the

Division of Blind Services shall be designed for the purpose
of ensuring the greatest possible efficiency and effectiveness
of services to the blind and to be consistent with chapter 20.
The Division of Blind Services shall plan, supervise, and
carry out the following activities:

(a) Recommend personnel as may be necessary to carry
out the purposes of this section.

(b) Develop and implement a state plan for vocational

rehabilitation services for individuals who are blind,

pursuant to section 101 of the Rehabilitation Act of 1973, as

amended.

(c) In conjunction with the Florida Independent Living

Council, develop and implement a 3-year state plan for

independent living services and provide independent living

services for blind and visually impaired individuals,

including services for older individuals who are blind,

pursuant to Title VII, chapter 2 of the Rehabilitation Act of

1973, as amended.

(4) Provide services that contribute to the

2
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maintenance of or the increased independence of older

individuals who are blind.

(e) Establish, equip, and maintain an orientation and

adjustment center or centers to provide independent living

skills training and other training such as, but not limited

to, instruction in Braille; use of the long white cane for

independent travel; homemaking and home-management skills; and

communication skills, including the use of computer

technology, to prepare individuals who are blind or visually

impaired for eventual vocational training, job placement, and

independence.
(f) Establish and implement a small business

enterprises program and serve as the state licensing agency

for individuals who are blind, pursuant to the federal

Randolph-Sheppard Act.

(g) Purchase and distribute specialized egquipment,

devices, and technology, including low-vision aids, obtained

directly from specialty vendors without using state

centralized purchasing procedures.

(h) In cooperation with the Library of Congress,

provide library services to persons who are blind and persons

who have other print-related disabilities.

(i) In cooperation with other appropriate agencies,

provide to employers, the state education agency, and local

education agencies technical assistance in the provision of

auxiliary aids and services to people who are blind, students,

and their parents in complying with the Americans with

Disabilities Act and the Individuals with Disabilities

Education Act, as amended.

(i) Provide technical assistance to agencies within

the state in order to assure that information technology

3
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purchased or used by such agencies is accessible to and usable

by individuals who are blind, at the time the technology is

purchased or used.

(k) Participate, through the designation of the

director or an appropriate staff member of the division, on

boards, commissions, or bodies in this state for the purpose

of coordinating and planning services.

(1) Adopt rules for administering the programs of the

division.

(m) Apply for and receive money from any state or

federal agency to support the programs of the division.

(n) Develop and administer any other program that will

further the provision of services to people who are blind and

that the division determines falls within its scope of

responsibility.

1b}--Eause-to-be-compilted-and-maintained-a-compitete
register—-of-the-blind-in-the-state;-which-shalti-deseribe-the
eondition;-cause-of-btindness;-and-capacity-for-education—-and
industria}—trainingr-with—such—ether—facts—as—may—seem—to—the
division-to-be-of-valtuer--Any-information-in-the-register-of
the-biind-which;-when-released;-coutd-identify-an-individual
is-confidentiat-and-exempt-from-the-provisiens-of-s-
1159074~

(o) ter Inquire into the cause of blindness, inaugurate
preventive measures, and provide for the examination and
treatment of the blind, or those threatened with blindness,
for the benefit of such persons, and shall pay therefor,
including necessary incidental expenses.

(p)td¥ Aid the blind in finding employment, teach them
trades and occupations within their capacities, assist them in
disposing of products made by them in home industries, assist

4
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them in obtaining funds for establishing enterprises where
federal funds reimburse the state, and do such things as will
contribute to the efficiency of self-support of the blind.

{(g)ter Establish one or more training schools and
workshops for the employment of suitable blind persons; make
expenditures of funds for such purposes; receive moneys from
sales of commodities involved in such activities and from such
funds make payments of wages, repairs, insurance premiumé and
replacements of equipment. All of the activities provided for
in this section may be carried on in cooperation with private
workshops for the blind, except that all tools and equipment
furnished by the division shall remain the property of the
state.

(r)4£fy Provide special services and benefits for the
blind for developing their social life through community
activities and recreational facilities.

(s)tg* Undertake such other activities as may
ameliorate the condition of blind citizens of this state.

(t)th}y Cooperate with other agencies, public or

private, especially the National Library Service for the

Bivision-of-the Blind and Physically Handicapped of the
Library of Congress and the Division of Library and
Information Services of the Department of State, to provide

library service to persons with visual, physical, or reading

disabilities the-biind-and-ether-handicapped-persens as

defined in federal law and regulations in carrying out any or
all of the provisions of this law.

{(u) ¥+ Recommend contracts and agreements with
federal, state, county, municipal and private corporations,
and individuals.

(v) %3+ Recelve moneys or properties by gift or bequest

5
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from any person, firm, corporation, or organization for any of
the purposes herein set out, but without authority to bind the
state to any expenditure or policy except such as may be
specifically authorized by law. All such moneys or properties
so received by gift or bequest as herein authorized may be
disbursed and expended by the division upon its own warrant
for any of the purposes herein set forth, and such moneys or
properties shall not constitute or be considered a part of any
legislative appropriation made by the state for the purpose of
carrying out fhe provisions of this law.

{w) tk+ Prepare and make available to the blind, in
braille and on electronic recording equipment, Florida
Statutes chapters 20, 120, 121,.and 413, in their entirety.

(x)+*r Adopt by rule:

1. Procedures for providing vocational rehabilitation
services for the blind; and-

2.4m} Adopt-by-rute-forms-and Instructions to be used
by the division in its general administration.

(4)42¥ As used in this section, the term:

(a) "Act," unless the context indicates otherwise,
means the Rehabilitation Act of 1973, 29 U.S.C. ss. 701-797.
(b) "Blind" or "blindness" means the condition of any

person for whom blindness is a disability as defined by the
Rehabilitation Act of 1973, 29 U.S.C. s. 706(8) (b).

(c) "Department" means the Department of Education.

(5) There is created within the Division of Blind

Services a children's program to serve children who are blind

from 5 yeargs of age through transition to the Vocational

Rehabilitation Program. This program must supplement services

already offered by the school system to foster the child's

learning and ability to function independently. The child's

6
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parents, guardian, and family members should be an integral

part of the program in order to foster independence.

() A state agency may use funds from all possible

sources to make accommodations for individuals who are blind.

(7) The division shall require all emplovees and

applicants for employment to undergo personnel screening and

security background investigations as provided in chapter 435,

using the level two standards for screening set forth in that

chapter, as a condition of employment and continued

employment. All division employvees and applicants for

employment must meet level 2 screening standards as provided

in s. 435.04 prior to employment and as a condition of

continued employment.
(8) 3+ There is hereby created in the department the

Rehabilitation Advisery Council for the Blind, which is an

advisory council as defined in s. 20.03, to assist the

division in the planning and development of statewide

vocational rehabilitation programs and services pursuant to

the Rehabilitation Act of 1973, as amended, to recommend

improvements to such programs and services, and to perform the
functions provided in this section.

(a) The advisory council shall be composed of:

1. At least one representative of the Independent
Living Council, which representative may be the chair orvother
designee of the council;

2. At least one representative of a parent training
and information center establiéhed pursuant to s. 631 (c) (9) of
the Individuals with Disabilities Act, 20 U.S.C. s.

1431 (c) (9) ;

3. At least one representative of the client

assistance program established under the act;

7
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4. At least one vocational rehabilitation counselor
who has knowledge of and experience in vocational
rehabilitation services for the blind, who shall serve as an
ex officio nonvoting member of the council if the counselor is
an employee of the department;

5. At least one representative of community
rehabilitation program service providers;

6. Four representatives of business, industry, and
labor; ‘

7. At least one representative of a disability
advocacy group representing individuals who are blind;

8. At least one parent, family member, guardian,
advocate, or authorized representative of an individual who is
blind, has multiple disabilities, and either has difficulties
representing himself or herself or is unable, due to
diéabilities, to represent himself or herself;

9. Current or former applicants for, or recipients of,
vocational rehabilitation services; and

10. The director of the division, who shall be an ex
officio member of the council.

(b) Members of the council shall be appointed by the
Governor, who shall select members after soliciting
recommendations from representatives of organizations
representing a broad range of individuals who have
disabilities, and organizations interested in those
individuals.

(c) A majority of council members shall be persons who

are:
1. Blind; and
2. Not employed by the division.
(d) The council shall select a chair from among its
6 .
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membership.

(e) Each member of the council shall serve for a term
of not more than 3 years, except that:

1. A member appointed to fill a vacancy occurring
prior to the expiration of the term for which a predecessor
was appointed shall be appointed for the remainder of such
term; and

2. The terms of service of the members initially

appointed shall be, as specified by the Governmor, for such

. fewer number of years as will provide for the expiration of

terms on a staggered basis.

(f) A Ko member of the council may not serve more than
two consecutive full terms. '

(g) Any vacancy occurring in the membership of the
council shall be filled in the same manner as the original
appointment. A vacancy does not affect the power of the
remaining members to execute the duties of the council.

(h) In addition to the other functions specified in
this section, the council shall:

1. Review, analyze, and advise the division regarding
the performance of the responsibilities of the division under
Title I of the act, particularly responsibilities relating to:

a. Eligibility, including érder of selection;

b. The extent, scope, and effectiveness of services
provided; and

c. Functions performed by state agencies that affect
or potentially affect the ability of individuals who are blind
to achieve rehabilitation goals and objectives under Title I.

2. Advise the department and the division, and, at the
discretion of the department or division, assist in the
preparation of applications, the state plan, the strategic

' 9
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plan, and amendments to the plans, reports, needs assessments,
and evaluations required by Title I.

3. To the extent feasible, conduct a review and
analysis of the effectiveness of, and consumer satisfaction
with:

a. The functions performed by state agencies and other
public and private entities responsible for performing
functions for individuals who are blind.

b. Vocational rehabilitation services:

(I) Provided or paid for from funds made available
under the act or through other public or private sources.

(ITI) Provided by state agencies and other public and
private entities responsible for providing vocational
rehabilitation services to individuals who are blind.

4. Prepare and submit an annual report on the status
of vocational rehabilitation services for the blind in the
state to the Governor and the Commissioner of the
Rehabilitative Services Administration, established under s.
702 of the act, and make the report available to the public.

5. Coordinate with other councils within the state,
including the Independent Living Council, the advisory panel
established under s. 613 (a) (12) of the Individuals with
Disabilities Education Act, 20 U.S.C. 1413 (a) (12), the State
Planning Council described in s. 124 of the Developmental
Disabilities Assistance and Bill of Rights Act, 42 U.S.C. s.
6024, and the state mental health planning council established
under s. 1916 (e) of the Public Health Service Act, 42 U.S.C.
300X-4(e).

6. Advise the department and division and provide for
coordination and the establishment of working relationships
among the department, the division, the Independent Living

10
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Council, and centers for independent living in the state.

7. Perform such other functions consistent with the
purposes of the act as the council determines to be
appropriate that are comparable to functions performed by the
council.

(i)1. The council shall prepare, in conjunction with
the division, a plan for the provision of such resources,
including such staff and other personnel, as may be necessary
to carry out the functions of the council. The resource plan
shall, to the maximum extent possible, rely on the use of
resources in existence during the period of implementation of
the plan.

2. If there is a disagreement between the council and
the division in regard to the resources necessary to carry out
the functions of the council as set forth in this section, the
disagreement shall be resolved by the Governor.

3. The council shall, consistent with law, supervise
and evaluate such staff and other personnel as may be
necessary to carry out its functions.

4. While assisting the council in carrying out its
duties, staff and other personnel shall not be assigned duties
by the division or any other state agency or office that would
create a conflict of interest.

(3) A Ne council member may not sha1}* cast a vote on
any matter that would provide direct financial benefit to the
member or otherwise give the appearance of a conflict of
interest under state law.

(k) The council shall convene at least four meetings
each year. These meetings shall occur in such places as the
council deems necessary to conduct council business. The
council may conduct such forums or hearings as the council
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considers appropriate. The meetings, hearings, and forums
shall be publicly announced. The meetings shall be open and
accessible to the public. The council_shall make a report of
each meeting which shall include a record of its discussions
and recommendations, all of which reports shall be made
available to the public.

Section 7. Section 413.014, Florida Statutes, is
amended to read:

413.014 Community €emmunity-based rehabilitation
programs.--The Division of Blind Services shall enter into
cooperative agreements with community eemmunity-based

rehabilitation programs as defined by the Rehabilitation Act

of 1973,‘as amended, to be the service providers for the blind
citizens of their communities. The division shall, as répidly
as feasible, increase the amount of such services provided by
community community-based rehabilitation programs. The goal
shall be to decrease the amount of such services provided by
division employees and to increase to the maximum extent
allowed by federal law the amount of such services provided
through cooperative agreements with community eemmunity-based
service providers. The division shall seek, to the maximum
extent allowed by federal and state law and regulation, all
available federal'funds for such purposes. Funds and in-kind
matching contributions from community and private sources
shall be used to maximize federal funds. Unless prohibited by
federal law or regulation, the share of the federal vocational
rehabilitation grant apportioned for services to the blind may
shatt-be not be less than 17 percent.

Section 8. Section 413.041, Florida Statutes, is
amended to read:

413.0417 Eligible blind persons; placement in vending
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facilities in public places.--For the purpose of assisting
blind persons to become self-supporting, the Division of Blind
Services is hereby authorized to carry on activities to
promote the employment of eligible blind persons, including
the licensing and establishment of such persons as operators
of vending facilities on public property. The said division
may cooperate with any agency of the Federal Government in the
furtherance of the provisions of the Act of Congress entitled
"An Act to authorize the operation of stands in federal
buildings by blind persons, to enlarge the economic
opportunitiesiof the blind and for other purposes," Pub. L.
No. 732, 74th Congress, and the said division may cooperate in
the furtherance of the provisions of any other act of Congress
providing for the rehabilitation of the blind which is that
may now be in effect or is may hereafter be enacted by
Congress.

Section 9. Subsections (1), (2), (4), (7), and (9), of
section 413.051, Florida Statutes, are amended to read:

413.051 Eligible blind persons; operation of vending
stands.--

(1) This section may be cited shati-be-knewn as the

Little Randolph Sheppard Act.

(2) As used in this section, the term:

(a) "Blind licensee" means any blind person trained
and licensed by the Division of Blind Services of the
Department of Education to operate a vending stand.

(b) "Vending stand" means any manually operated
cafeteria, snack bar, cart service, shelter, counter, or other
manually operated facility for the sale of newspapers,
periodicals, confections, tobacco products, foods, beverages,
or other such articles or services. |
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(c) ™"State agency" means any agency of the state.
(d) "State property" means any building or land owned,

leased, or otherwise controlled by the state, but does not
include any building or land under the control of the Board of
Regents, a community college district board of trustees, or
any state correctional institution as defined in s. 944.02.

(e) "Property custodian" or "person in charge" means
any employee, agent, or person who is in control of or
responsible for the maintenance, operation, and protection of
any state property.

(4) The Division of Blind Services shall conduct be
responsibte-for a periodic survey of all state properties and,
where feasible, shall establish vending facilities to be
operated by blind licensees.

(7) A No person or persons may not shait be offered or
granted any concession by any property custodian or person in
charge to operate a vending stand on any state property
acquired after July 1, 1979, unless the division is notified
of that proposed concession.

(9) This section does not Ft-is-the-tegistative-intent

that-this-section-shatl-net-appily-or-eperate;—in-any-way-or
any-manner;—te divest any person or organization presently
operating a vending stand on state, county, or municipal
property from continuing to do so; however, the property
custodian or person in charge shall notify the Division of
Blind Services at least 180 days prior to the expiration
whether the sueh vending facility location is suitable for
operation by a blind licensee.

Section 10. Section 413.091, Florida Statutes, is
amended to read:

413.0917 1Identification cards.--
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(1) The Division of Blind Services of the Department
of Educétion shall is-hereby-empowered-to issue identification
cards to persons known to be blind or_partially sighted, upon
the written request of such individual.

(2) The individual shall submit proof of blindness as
specified by the division.

(3) The division is witi-be responsible for design and
content of the identification card and shall develop and adopt
promuitgate rules, regulations, and procedures relating to the
eligibility and application for, and issuance and control of,
these identification cards.

Section 11. Section 413.095, Florida Statutes, is
created to read:

413.095 Retention of title to and disposal of property

and equipment.--

(1) The Division of Blind Services retains title to

any real or personal property, such as tools, instruments,

training supplies, equipment, motor vehicles, real property,

or other items of value acquired by the division for use by

people who have visual impairments or personnel emploved in

operating programs of the division, and may repossess and

transfer such property for use by other people who have wvisual

impairments or personnel emploved in the operation of the

division.

(2) The Division of Blind Services may offer for sale

any surplus items acquired in the operation of the program

when they are no longer necessary or may exchange them for

necessary items that can be used to greater advantage. When

any such surplus equipment is sold or exchanged, a receipt for

the saleror exchange which shows the consideration given for

the equipment must be taken from the purchaser, and the
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consideration must be forwarded to the division to be included

in the division's portfolio of investments pursuant to s.
413.0115.

Section 12. Blind services direct-support

organization.--

(1) As used in this section, the term "direct-support

organization" means a not-for-profit corporation incorporated

under chapter 617, Florida Statutes, and organized and

operated to conduct programs and activities; initiate

developmental projects; raise funds; request and receive

grants, gifts, and bequests of moneys; acquire, receive, hold,

invest, and administer, in its own name, securities, funds,

objects of value, or other property, real or personal; and

make expenditures to or for the direct or indirect benefit of

the state and for blind persons in thigs state.

(2) (a) The Division of Blind Services is authorized to

organize and incorporate a direct-support organization

pursuant to the requirements of this section and chapter 617,

Florida Statutes, to accomplish the purposes and objectives

set forth in this section.

(b) The first board of seven members of the

direct-support organization shall be appointed by the

Governor. Two members shall be appointed to serve 2-year

terms, three members shall be appointed to serve 3-year terms,

and two members shall be appointed to serve 4-vear terms.

Thereafter, the board shall be self-appointed accordihq to the

established by-laws.

(c) The director of the division or his or her

designee shall serve as an ex officio member of the board of

the direct-support organization.

(d) The direct-support organization is subject to the
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requirements of Section 24 of Article I of the State

Constitution, chapter 119, Florida Statutes, and section

286.011, Florida Statutes.

(e) Upon the dissolution of the corporation, all

propertiegs of the corporation revert to the division.

(f) The direct-support organization shall maintain

donations and direct service expenditures in a bank account

outgside of the State Treasury.

{g) Any administrative costs of running and promoting

the purposes of the corporation must be paid by private funds.

(3) The purposes and objectives of the direct-support

organization must be consistent with the priority issues and

objectives of the Department of Education and must be in the

best interests of the state, though the Divigsion of Blind

Services may permit, without charge, the appropriate use of

property and facilities of the state by the direct-support

organization subject to this section. Such use must be

directly in keeping with the approved purposes of the

direct-support organization.
(4) Funds designated for the direct-support

organization must be used for the enhancement of programs and

projects of the Division of Blind Services. All monevs

received by the direct-support organization must be deposited

into an account of the direct-support organization and must be

used by the organization in a manner consistent with the

purposes and goals of the direct-support organization.

(5) The direct-support organization shall comply with

the audit requirements of section 215.981, Florida Statutes.

(6) The director of the Division of Blind Services may

designate employees of the division to solicit donations from

public or private sources to fund the authorized purposes of
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the direct-support organization.
Section 13. Sections 413.061, 413.062, 413.063,
413.064, 413.065, 413.066, 413.067, 413.068, and 413.069,

Florida Statutes, are repealed.

(Redesignate subsequent sections.)

—=mms====s======= T T T I, B A MENIDMENT =====s==========

And the title is amended as follows:

On page 2, line 3, after the semicolon,

insert:
amending s. 413.011, F.S.; providing
legislative policy and intent; providing duties
of the Division of Blind Services; requiring
the division to develop and implement a state
plan for vocational rehabilitation services;
requiring the division to develop and implement
a state plan for independent living services;
providing for the division to purchase and
distribute specialized equipment without using
state centralized purchasing procedures;
exempting such equipment from certain record
and inventory requirements; creating a
children's program; requiring background
investigations of division personnel; requiring
division personnel and applicants for '
employment to meet level 2 screening standards
as a condition of employment; redesignating the
Advisory Council for the Blind as the
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Rehabilitation Council for the Blind; amending
ss. 413.014, 413.041, 413.051, and 413.091,
F.S.; modernizing terminology;.requiring the
division to conduct a periodic survey of state
properties; creating s. 413.095, F.S.;
providing for the division to retain title to
certain real and personal property intended for
use by people who have visual impairments and
certain personnel; allowing the division to
repossess, transfer, and dispose of such
property; providing for rulemaking by the
division; authorizing the division to create a
blind services direct-support organization;
providing pﬁrposes and objectives; providing
for members of the board of the direct-support
organization; providing that the organization
is subject to s. 24, Art. I of the State
Constitution, ch. 119, F.S., and s. 286.011,
F.S.; requiring expenses of the organization to
be paid by private funds; providing guidelines
for the use of the funds; repealing ss.
413.061, 413.062, 413.063, 413.064, 413.065,
413.066, 413.067, 413.068, and 413.069, F.S.,
relating to permits for soliciting funds to

benefit the blind;
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Summary:

The bill amends s. 20.04, F.S., to permit the Department of State (department) to have an internal
structure different from the standard established in ch. 20, F.S. The principal policy and program
development unit of the department is to be the “office” which is to be headed by a director or
other senior management position as determined by the Secretary. It also amends s. 20.10, E.S.,
to specifically provide for the Secretary to appoint an Assistant Secretary and deputy secretaries
to serve at the pleasure of the Secretary. The Secretary is given broad delegation authority
relating to responsibilities of deputies or directors as they relate to the management, policy
formulation, and functioning of department programs. The two deputy directors authorized are
the Deputy Secretary for Cultural and Historical Programs and Deputy Secretary for State
Records.

The current six divisions of the department are replaced with the following eight offices: Art and
History Programs Office; Historic Preservation Programs Office; Community Grants Services
Office; State Recording Office; Elections Office; State Library, Archives, and Records Services
Office; Administrative Support Services Office; and Central Computing Support Services Office.

The changes in law relating to the current Division of Corporations (State Recording) and
Division of Elections (Elections) are changes in name to reflect the program office structure. The
State Library, Archive and Records Services Office continues to have responsibility for
operation of the library development, archives, information, and records management programs.
The current laws relating to Cultural Affairs and Historic Preservation have all responsibilities
and duties changed from a specific division to the department and from a director to the
Secretary of State.

The bill takes effect July 1, 2004.

61



BILL: SB 1652 Page 2

This bill amends the following sections of the Florida Statutes: 15.09, 15.16, 15.18, 15.21, 17.27,
20.121, 23.22, 28.30, 97.021, 97.026, 97.053, 98.081, 98.0979, 98.101, 98.461, 99.097, 100.371,
101.015, 101.017, 101.293, 101.294, 101.545, 101.5608, 101.5614, 101.694, 101.732, 101.733,
102.111, 102.141, 105.031, 105.035, 105.036, 105.041, 106.011, 106.021, 106.03, 106.04,
106.06, 106.07, 106.11, 106.141, 106.1475, 106.22, 106.23, 106.24, 106.25, 106.26, 106.29,
106.33, 106.35, 119.01, 119.041, 119.05, 119.09, 120.55, 193.505, 196.1997, 196.1998, 215.20,
253.025, 253.027, 257.01, 257.02, 257.031, 257.04, 257.05, 257.12, 257.14, 257.15, 257.16,
257.171, 257.171, 257.172, 257.18, 257.191, 257.192, 257.193, 257,.195, 257.22, 257.23,
257.24,257.30, 257.34, 257,35, 257.36, 257.37, 257.375, 257.41, 257.42, 258.007, 258.501,
259.035, 259.037, 260.0142, 265.283, 265.284, 265.286, 265.2861, 265.2862, 265.2865,
265.603, 265.606, 265.608, 265.609, 265.701, 265.702, 267.021, 267.031, 267.061, 267.0612,
267.0617, 267.0619, 267.062, 267.071, 267.072, 267.0731, 267.074, 267.0743, 267.075,
267.081, 267.11, 267.115, 267.12, 267.13, 267.135, 267.14, 267.16, 267.161, 267.17,267.173,
286.001, 380.06, 380.061, 380.285, 403.941, 403.9411, 413.011, 445.004, 468.401, 561.01,
872.02, 872.05, 943.1728, 1004.51, 1004.52, 1004.94, and 1013.64.

This bill creates the following section of the Florida Statutes: 257.015.

This bill repeals the following sections of the Florida Statutes: 265.51, 265.52,265.53, 265.54,
265.55, and 265.56.

Il Present Situation:

Governmental Structure — Executive Branch
A. General Provisions

Chapter 20, F.S., provides for the organizational structure of the executive branch of
government. The chapter reiterates the doctrine of the separation of powers within state
government among the legislative, executive, and judicial branches of government.
Section 20.02, F.S., states:

... The legislative branch has the broad purpose of determining policies and
programs and reviewing program performance. The executive branch has the
purpose of executing the programs and policies adopted by the Legislature and
of making policy recommendations to the Legislature. The judicial branch has
the purpose of determining the constitutional propriety of the policies and
programs and of adjudicating any of the policies and programs and of
adjudicating any conflicts arising from the interpretation or application of the
laws.

A state agency, such as a department, is a creature of statute and, as such, it has only those rights
and privileges given to it by the Legislature in statute. A department is created in the executive
branch and, therefore, is subject to the administrative control of an executive officer who is
appointed by, and serves at the pleasure of, the Governor or a Cabinet officer. Nevertheless, the
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powers and duties which the department is authorized to execute are delegated by the
Legislature:

An agency has only such power as expressly or by necessary implication is
granted by legislative enactment. An agency may not increase its own jurisdiction
and, as a creature of statute, has no common law jurisdiction or inherent power
such as might reside in, for example, a court of general jurisdiction. When acting
outside the scope of its delegated authority, an agency acts illegally and is subject
to the jurisdiction of the courts when necessary to prevent encroachment on the
rights individuals.

Section 20.02, F.S., requires agencies that compose the executive branch to be
consolidated into no more than 25 departments, exclusive of those specifically provided
for or authorized in the State Constitution. The agencies in the executive branch should
be integrated into one of the departments of the executive branch to achieve maximum
efficiency and effectiveness.

Section 20.04, F.S., provides the structure of the executive branch of state government. The
department is the principal administrative unit of the executive branch. The principal unit of the
department is the division, which may be further subdivided into bureaus. A bureau may be
further divided into “sections” and “subsections.” Section 20.04, F.S., specifically authorizes
departments to combine these various office subdivisions for field operations.

Section 20.04(3), F.S., specifically exempts the Department of Financial Services, the
Department of Children and Family Services, the Department of Corrections, the Department of
Management Services, the Department of Revenue, and the Department of Transportation from
the standard organizational structure for executive branch departments that is established in that
subsection.

Subsection 20.04(7)(a), F.S., explicitly forbids department heads from reallocating duties and
functions specifically assigned by law to a specific unit of a department, unless otherwise
authorized by law. Functions or agencies assigned generally to a department without specific
designation to a unit of a department may be allocated and reallocated to a unit at the discretion
of the agency head.

Further, an agency head is authorized to recommend the establishment of additional divisions,
bureaus, sections, and subsections, within the limitations of the organizational structure provided
in ch. 20, F.S., to promote efficient and effective operation of a department.

Section 20.04(7), F.S., permits new bureaus, sections, and subsections to be initiated by a
department and established as recommended by the Department of Management Services and
approved by the Executive Office of the Governor or as established by specific statutory
enactment. The subsection explicitly limits initiation of new divisions and sub-units for the
Department of Children and Family Services, the Department of Corrections, and the
Department of Transportation except by specific statutory enactment.
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B. Reorganization — General Provision

Section 20.02(3), F.S., contemplates the regular review of agency organizational structures to
maintain agency efficiency:

Structural reorganization must be a continuing process through careful executive and legislative
appraisal of the placement of proposed new programs and coordination of existing programs in
response to public needs.

Management and coordination of state services is to be improved and overlapping activities
eliminated. Further, s. 20.02(4), F.S., requires departments to be organized along functional or
program lines.

Structure and Responsibilities of Department of State
The Department of State (DOS), created in s. 20.10, F.S., is composed of six divisions:

Elections, Historical Resources, Corporations, Library and Information Services, Cultural
Affairs, and Administration. In FY 2003-04, DOS had 491 positions and a budget of

$108.8 million.

The Department of State is charged with the responsibility for:

. Serving as the official custodian of records;

. Administering and enforcing the state election laws;

. Filing acts and papers of the Legislature and county ordinances;

. Filing all rules and regulations contained in the Florida Administrative Code and

publishing and distributing proposed rules and regulations in the Florida Administrative
Weekly for state agencies;

. Issuing commissions to all elected and appointed officials;

. Maintaining financial disclosures for all constitutional and state officers and specified
employees;

. Qualifying all federal and state candidates;

. Serving as the ministerial filing agency that serves as the statewide repository for

business entity filings and uniform business reports/annual reports, the statewide central
filing office for judgment lien filings, and the statewide central registration office for
fictitious names, trademarks and service marks;

. Preserving and promoting the state’s cultural heritage and programs through cultural
grant programs and promotional programs and implementing programs to gain
international recognition on behalf of Florida artists and arts programs;

. Protecting, preserving, and promoting Florida’s historical resources through encouraging
identification, evaluation, protection, preservation, collection, conservation and
interpretation of and public access to information about Florida’s historic sites, properties
and objects related to Florida history and to archaeological and folk cultural heritage;

. Administering the statewide historic preservation plan and administering historic
properties of the state, either directly or through management of contracts;

. Providing library, records management, and archival services at the state and local level;
and,
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. Enhancing and coordinating foreign affairs and diplomacy fostering global relationships
for Florida.

The Division of Corporations is a ministerial filing agency that serves as the statewide central
repository for business entity filings and uniform business reports/annual reports, the statewide
central filing office for judgment lien filings, and the statewide central registration office for
fictitious names, trademarks and service marks. The division has two bureaus: Commercial
Recording and Commercial Information Services. The division has 157 FTE and division
funding of almost $12 million in FY 2003-04.

The Division of Cultural Affairs is made up of the Office of the Director and Bureau of Grants
Services. The division awards, administers, monitors, and evaluates cultural grant programs of
the Department of State, as well as plans and implements programs designed to gain national and
international recognition on behalf of Florida artists and arts organizations. The division also
disseminates arts-related information and fosters the development of a receptive climate for the
arts in Florida. There are 19 FTEs in the division. Funding for FY 2003-04 was almost

$7.1 million.

The Division of Elections is diverse and oversees many different functions. The division is
comprised of the Director’s office and three bureaus: Election Records; Voting System
Certification; and Administrative Code and Weekly. There are 45 FTE and division funding in
FY 2003-04 was $10.9 million.

The Division of Elections administers and enforces the state election laws; files acts and papers
of the Legislature and county ordinances; files all rules and regulations contained in the Florida
Administrative Code; publishes and distributes proposed rules and regulations in the Florida
Administrative Weekly for state agencies; issues formal advisory opinions; oversees the Florida
Voter Registration Act; issues commissions to all elected and appointed officials; maintains
financial disclosures for all constitutional and state officers and specified employees; and
qualifies all federal and state candidates.

The Division of Historical Resources is charged with encouraging identification, evaluation,
protection, preservation, collection, conservation and interpretation of and public access to
information about Florida’s historic sites, properties and objects related to Florida history and to
archaeological and folk cultural heritage. The responsibilities related to historic preservation are
not only governed by state law but also by the National Historic Preservation Act of 1966, as
amended (16 U.S.C. 470). The division is comprised of the Director’s office and three bureaus:
Archaeological Research, Historical Museums, and Historic Preservation. The division has 94
FTE and division funding in FY 2003-04 was $17.9 million.

The division administers public information programs, the statewide historic preservation plan,
the operation of historic sites and properties, and state and federal grants for historic
preservation. Its duties also include the maintenance and operation of Florida’s state historic
museums, promotion and administration of the Florida Folklife Program, and administration of
various archaeological research and preservation programs, including a historic marker program.
Apart from the R.A. Gray Building where the Florida Museum of History and the division
offices are housed, 63 other properties are assigned (leased) to the division to manage on behalf
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of the state. Only five of those are directly managed by the division, two more are not maintained
by the division but the division has responsibility for maintaining exhibits, and the remainder are
subleased to other entities.

Division of Library and Information Services provides library, records management, and archival
services at the state and local level. Structurally, the division administers these services through
three bureaus: Archives and Records Management, Library and Network Services, and Library
Development. The division provides direct library services to state government, management
services, technical assistance, education, financial aid, and cooperative services. Working in
partnership with archivists, librarians, records managers, government officials, and citizens, the
division seeks to ensure access to materials and information of past, present and future value to
enable state government and local libraries and agencies to provide effective information
services for the benefit of the people of Florida. The division has 106 FTE with an appropriation
of approximately $37.8 million with approximately 80 percent of the funds being used for grants.

Creating Opportunities for Quality Communities Workshops

Six regional workshops were held in August and September 2003 by the Department of State and
the Department of Community Affairs to discuss the merger of the two departments and the
effectiveness of the structure of the Department of State. These meetings were held, in part, in
response to legislative proviso in the 2003 Appropriations Act that directed the Department of
State to evaluate its programs, functions, and activities. A report was required to be prepared and
submitted to the Governor and the Legislature containing current and proposed organizational
overviews of the Department of State and recommending statutory and budgetary changes for
achieving efficiencies in management and operation, improving service delivery to the public
and ensuring compliance with federal and state laws.

Effect of Proposed Changes:

" The bill amends s. 20.04, F.S., to permit the Department of State (department) to have an internal

structure different from that required for other state agencies. The principal policy and program
development unit of the department is to be the “office” which is to be headed by a director or
other senior management position as determined by the Secretary.

The bill amends s. 20.10, F.S., to specifically provide for the Secretary to appoint an Assistant
Secretary and deputy secretaries to serve at the pleasure of the Secretary. The Secretary is given
broad delegation authority relating to responsibilities of deputies or directors as they relate to the
management, policy formulation, and functioning of department programs.

The two deputy directors specifically authorized by the bill are the:

. Deputy Secretary for Cultural and Historical Programs who is responsible for programs
assigned to the Cultural, Historical, and Grants Services “entity” which meet the
Secretary’s responsibilities as the chief cultural officer, and

. Deputy Secretary for State Records who is responsible for those programs assigned to the
State Library, Elections, and Records Custodian Services “entity” which meet the
Secretary’s responsibilities s state records custodian.

66



BILL: SB 1652 Page 7

The current six divisions of the department are replaced with the following eight offices: Art and
History Programs Office; Historic Preservation Programs Office; Community Grants Services
Office; State Recording Office; Elections Office; State Library, Archives, and Records Services
Office; Administrative Support Services Office; and Central Computing Support Services Office.

The changes in law relating to the current Division of Corporations (State Recording) and
Division of Elections (Elections) are changes in name to reflect the program office structure.
Any changes in responsibilities for the State Recording Office that are different from the current
statutory responsibilities of the Division of Corporations are not indicated in any statutory

language.

The current laws relating to Cultural Affairs and Historic Preservation have all responsibilities
and duties changed from any specific office to the department and from a director to the
Secretary of State. There is no indication in law as to what newly created office will have what
responsibilities or duties that are now assigned to the department and the Secretary. The newly
created Community Grants Services, Art and History Programs, Historic Preservation, and
Central Computing Support Services offices are devoid of statutory direction or responsibilities
with two exceptions. The only responsibility specifically assigned to the Historic Preservation
Programs Office is to staff the Florida Historical Commission.

The State Library, Archive and Records Services Office continues to have responsibility for
operation of the library development, archives, information, and records management programs;
however, many duties and responsibilities are now those of the department and not specifically
given to the office as had been done with the Division of Library and Information Services.
Responsibility for all library grants are removed from the office and given to the department with
no indication of who is to have responsibility the grants. However, the State Librarian, in
coordination with established advisory bodies of the department, is to recommend approval of
library grants to the Secretary. In chapters of law other than Chapter 257, F.S., the

- responsibilities of the current Division of Library and Information Services is left intact with
only a change of name to the Office being made.

Statutory revisions not related to the structural changes are proposed in the bill. Examples of
those changes are as follows:

. Change in the criteria for and use of funds by recipients of Historical Museum Grants;
. Requirement for a post audit for cultural endowment grants and for a recordation of a
restrictive covenant for cultural facility and regional cultural facility grantees.

Requirement of bonds and requirement for repayment of grant awards under certain

circumstances;

. Change in the size, composition, and selection process of the State Library Council;

. Change in the responsibilities of the State Librarian;

. Change in the name of the State Library to encompass the State Archives;

. Designation of the library entity for federal purposes;

. Removal of obsolete language in the areas of Folklife, Great Floridians, library grants,
and cultural programs; and,

. Revision in the Florida Historical Commission to permit members to stay in office until a

replacement is appointed.

67



BILL: SB 1652 Page 8

Iv.

VL.

VIL.

The bill becomes law on July 1, 2004.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The Department of State has stated that there is no fiscal impact caused by the bill. There
is no indication as to what, if any costs, would be incurred by the changes in the names of
offices regarding letterhead or other expenses.

Technical Deficiencies:
None.
Related Issues:

The legislation is inconsistent in provisions relating to responsibility for rulemaking and for
whether the department or an office is responsible for certain functions.

Substantive changes are made in the legislation that are not related to the structural changes
proposed; however, the title of the legislation reflects that changes are made to conform to such
structural changes.

The legislation is not consistent in the degree of statutory authority and direction given to the

various offices. Some have the same authority as prior to restructuring, i.e., Elections, while
others are completely devoid of any structure other than a name.
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The term “entity” is not defined in the areas of responsibility of the two deputy secretaries and is,
therefore, unclear in its scope.

VIIL. Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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. Summary:

The proposed committee substitute permits the Secretary of State to appoint an assistant
secretary and two deputy secretaries. The bill changes the name of the Division of Corporations
to the “Division of State Recordings” and establishes the Bureau of Central Computing Support
Services within the Division of Administration. The bill encourages the department to
computerize its grant application and other processes. Further, it authorizes the department to
cross train employees with grant expertise in the divisions with responsibility for grant awards
and requires it to use uniform grant processes and forms, where appropriate. The bill explicitly
prohibits modification of legislatively-established standards, the program, grant relationships and
responsibilities established in law. Further, the bill explicitly states that statutorily required duties
and responsibilities of programs assigned to divisions within the department are not to be
changed without specific statutory revision.

The bill designates the Director of the Office of Tourism, Trade, and Economic Development to
serve as the state protocol officer and authorizes that office to provide assistance and facilities to
the Organization of American States in establishing and maintaining a regional headquarters in
Florida. It also transfers the administration of the linkage institutes between postsecondary
institutions in Florida and foreign countries to the Department of Education.

The bill requires local public libraries to enforce an Internet safety policy that provides for the
installation of a technology protection measure, e.g., Internet filtering software, on public
computers that blocks access to visual depictions that are obscene or child pornography, and
additionally, in the case of minors, that are harmful to minors. The bill also provides that the
technology protection measure must be disabled upon an adult’s request to use the computer for
bona fide research or other lawful purpose.
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Numerous cross-reference changes are made in the bill to reflect the above-referenced changes.
The bill takes effect July 1, 2004.

This bill amends the following sections of the Florida Statutes: 14.2015, 15.16, 15.182, 20.10,
119.092, 205.023, 213.053, 213.50, 257.12, 157.192, 257.41, 265.2865, 265.606, 265.701,
265.702, 265.703, 267. 267.031, 267.0612, 267.0731, 267.14, 267.145, 267.16, 288.0251,
288.809, 288.816, 288.8175440.02, 440.05, 607.0401, 607.1506, 617.0401, 617.1506, 620.103,
and 865.09.

The bill creates section 257.44 of the Florida Statutes.

This bill repeals the following sections of the Florida Statutes: 15.0913, 15.17, 15.19, 265.51,
265.52, 265.53, 265.54, 265.55, and 265.65.

Present Situation:

Governmental Structure — Executive Branch
A. General Provisions

Chapter 20, F.S., provides for the organizational structure of the executive branch of
government. The chapter reiterates the doctrine of the separation of powers within state
government among the legislative, executive, and judicial branches of government.
Section 20.02, F.S., states:

...The legislative branch has the broad purpose of determining policies and
programs and reviewing program performance. The executive branch has the
purpose of executing the programs and policies adopted by the Legislature and
of making policy recommendations to the Legislature. The judicial branch has
the purpose of determining the constitutional propriety of the policies and
programs and of adjudicating any of the policies and programs and of
adjudicating any conflicts arising from the interpretation or application of the
laws.

A state agency, such as a department, is a creature of statute and, as such, it has only those rights
and privileges given to it by the Legislature in statute. A department is created in the executive
branch and, therefore, is subject to the administrative control of an executive officer who is
appointed by, and serves at the pleasure of, the Governor or a Cabinet officer. Nevertheless, the
powers and duties which the department is authorized to execute are delegated by the
Legislature:

An agency has only such power as expressly or by necessary implication is
granted by legislative enactment. An agency may not increase its own jurisdiction
and, as a creature of statute, has no common law jurisdiction or inherent power
such as might reside in, for example, a court of general jurisdiction. When acting
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outside the scope of its delegated authority, an agency acts illegally and is subject
to the jurisdiction of the courts when necessary to prevent encroachment on the
rights individuals.

Section 20.02, F.S., requires agencies that compose the executive branch to be
consolidated into no more than 25 departments, exclusive of those specifically provided
for or authorized in the State Constitution. The agencies in the executive branch should
be integrated into one of the departments of the executive branch to achieve maximum
efficiency and effectiveness.

Section 20.04, F.S., provides the structure of the executive branch of state government. The
department is the principal administrative unit of the executive branch. The principal unit of the
department is the division, which may be further subdivided into bureaus. A bureau may be
further divided into “sections™ and “subsections.” Section 20.04, F.S., specifically authorizes
departments to combine these various office subdivisions for field operations.

Section 20.04(3), F.S., specifically exempts the Department of Financial Services, the
Department of Children and Family Services, the Department of Corrections, the Department of
Management Services, the Department of Revenue, and the Department of Transportation from
the standard organizational structure for executive branch departments that is established in that
subsection.

Subsection 20.04(7)(a), F.S., explicitly forbids department heads from reallocating duties and
functions specifically assigned by law to a specific unit of a department, unless otherwise
authorized by law. Functions or agencies assigned generally to a department without specific
designation to a unit of a department may be allocated and reallocated to a unit at the discretion
of the agency head.

Further, an agency head is authorized to recommend the establishment of additional divisions,
bureaus, sections, and subsections, within the limitations of the organizational structure provided
in ch. 20, F.S., to promote efficient and effective operation of a department.

Section 20.04(7), F.S., permits new bureaus, sections, and subsections to be initiated by a
department and established as recommended by the Department of Management Services and
approved by the Executive Office of the Governor or as established by specific statutory
enactment. The subsection explicitly limits initiation of new divisions and sub-units for the
Department of Children and Family Services, the Department of Corrections, and the
Department of Transportation except by specific statutory enactment.

B. Reorganization — General Provision

Section 20.02(3), F.S., contemplates the regular review of agency organizational structures to
maintain agency efficiency:

Structural reorganization must be a continuing process through careful executive and legislative

appraisal of the placement of proposed new programs and coordination of existing programs in
response to public needs.
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Management and coordination of state services is to be improved and overlapping activities
eliminated. Further, s. 20.02(4), F.S., requires departments to be organized along functional or
program lines.

Structure and Responsibilities of Department of State:

The Department of State (DOS), created in s. 20.10, F.S., is composed of six divisions:
Elections, Historical Resources, Corporations, Library and Information Services, Cultural
Affairs, and Administration. In FY 2003-04, DOS had 491 positions and a budget of
$108.8 million.

The Department of State is charged with the responsibility for:

»  Serving as the official custodian of records;

» Administering and enforcing the state election laws;

»  Filing acts and papers of the Legislature and county ordinances;

»  Filing all rules and regulations contained in the Florida Administrative Code and
publishing and distributing proposed rules and regulations in the Florida
Administrative Weekly for state agencies;

»  Issuing commissions to all elected and appointed officials;

»  Maintaining financial disclosures for all constitutional and state officers and
specified employees;

»  Qualifying all federal and state candidates;

»  Serving as the ministerial filing agency that serves as the statewide repository for
business entity filings and uniform business reports/annual reports, the statewide
central filing office for judgment lien filings, and the statewide central registration
office for fictitious names, trademarks and service marks;

»  Preserving and promoting the state’s cultural heritage and programs through cultural
grant programs and promotional programs and implementing programs to gain
international recognition on behalf of Florida artists and arts programs;

»  Protecting, preserving, and promoting Florida’s historical resources through
encouraging identification, evaluation, protection, preservation, collection,
conservation and interpretation of and public access to information about Florida’s
historic sites, properties and objects related to Florida history and to archaeological
and folk cultural heritage;

»  Administering the statewide historic preservation plan and administering historic
properties of the state, either directly or through management of contracts;

»  Providing library, records management, and archival services at the state and local
level; and,

»  Enhancing and coordinating foreign affairs and diplomacy fostering global
relationships for Florida.

The Division of Corporations is a ministerial filing agency that serves as the statewide central
repository for business entity filings and uniform business reports/annual reports, the statewide
central filing office for judgment lien filings, and the statewide central registration office for
fictitious names, trademarks and service marks. The division has two bureaus: Commercial
Recording and Commercial Information Services. The division has 157 FTE and division
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funding of almost $12 million in FY 2003-04.

The Division of Cultural Affairs is made up of the Office of the Director and Bureau of Grants
Services. The division awards, administers, monitors, and evaluates cultural grant programs of
the Department of State, as well as plans and implements programs designed to gain national and
international recognition on behalf of Florida artists and arts organizations. The division also
disseminates arts-related information and fosters the development of a receptive climate for the
arts in Florida. There are 19 FTEs in the division. Funding for FY 2003-04 was almost

$7.1 million.

The Division of Elections is diverse and oversees many different functions. The division is
comprised of the Director’s office and three bureaus: Election Records; Voting System
Certification; and Administrative Code and Weekly. There are 45 FTE and division funding in
FY 2003-04 was $10.9 million.

The Division of Elections administers and enforces the state election laws; files acts and papers
of the Legislature and county ordinances; files all rules and regulations contained in the Florida
Administrative Code; publishes and distributes proposed rules and regulations in the Florida
Administrative Weekly for state agencies; issues formal advisory opinions; oversees the Florida
Voter Registration Act; issues commissions to all elected and appointed officials; maintains
financial disclosures for all constitutional and state officers and specified employees; and
qualifies all federal and state candidates.

The Division of Historical Resources is charged with encouraging identification, evaluation,
protection, preservation, collection, conservation and interpretation of and public access to
information about Florida’s historic sites, properties and objects related to Florida history and to
archaeological and folk cultural heritage. The responsibilities related to historic preservation are
not only governed by state law but also by the National Historic Preservation Act of 1966, as
amended (16 U.S.C. 470). The division is comprised of the Director’s office and three bureaus:
Archaeological Research, Historical Museums, and Historic Preservation. The division has

94 FTE and division funding in FY 2003-04 was $17.9 million.

The division administers public information programs, the statewide historic preservation plan,
the operation of historic sites and properties, and state and federal grants for historic
preservation. Its duties also include the maintenance and operation of Florida’s state historic
museums, promotion and administration of the Florida Folklife Program, and administration of
various archaeological research and preservation programs, including a historic marker program.
Apart from the R.A. Gray Building where the Florida Museum of History and the division
offices are housed, 63 other properties are assigned (leased) to the division to manage on behalf
of the state. Only five of those are directly managed by the division, two more are not maintained
by the division but the division has responsibility for maintaining exhibits, and the remainder are
subleased to other entities.

Division of Library and Information Services provides library, records management, and archival
services at the state and local level. Structurally, the division administers these services through
three bureaus: Archives and Records Management, Library and Network Services, and Library
Development. The division provides direct library services to state government, management
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services, technical assistance, education, financial aid, and cooperative services. Working in
partnership with archivists, librarians, records managers, government officials, and citizens, the
division seeks to ensure access to materials and information of past, present and future value to
enable state government and local libraries and agencies to provide effective information
services for the benefit of the people of Florida. The division has 106 FTE with an appropriation
of approximately $37.8 million with approximately 80 percent of the funds being used for grants.

Creating Opportunities for Quality Communities Workshops

Six regional workshops were held in August and September 2003 by the Department of State and
the Department of Community Affairs to discuss the merger of the two departments and the
effectiveness of the structure of the Department of State. These meetings were held, in part, in
response to legislative proviso in the 2003 Appropriations Act that directed the Department of
State to evaluate its programs, functions, and activities. A report was required to be prepared and
submitted to the Governor and the Legislature containing current and proposed organizational
overviews of the Department of State and recommending statutory and budgetary changes for
achieving efficiencies in management and operation, improving service delivery to the public
and ensuring compliance with federal and state laws.

An internal evaluation of the Department of State’s executive management team put forward a
baseline plan on an internal reorganization based on statutory functions: Custodian of State
Records and Chief Cultural Officer.

At the November 18, 2003, House Commerce Committee meeting the two deputy secretaries of
the Department of State presented the proposed structure for change within the Department of
State. Their positions were already created by the Secretary of State; however, the structure
below them needed legislative authorization and statutory change to implement.

Public Libraries

A. State regulation of Internet access in public libraries: Currently, Florida law does not
require libraries to install and maintain software or equivalent technology that prohibits access to
obscene material on library computers. Such technology is commonly called “blocking” or
“filtering” software. Blocking or filtering software works in different ways. Some software
programs block all Internet sites unless the administrator specifically permits access to that site.
Other software programs maintain a continually updated list of sites and blocks those sites, or
categories of sites, selected by the subscriber. Other filtering software works by filtering certain
words and/or graphic depictions. Additionally, the software may be terminal-based, i.e., it is
installed on each individual computer’s hard drive, or it may be server-based, i.e., it is installed
on the server and used by each computer on the server network. :

According to the Department of State (DOS), as of March 2003, each of the library systems with
countywide responsibilities in Florida’s 67 counties has public access Internet Use Policies.

These policies vary from county to county, but can be categorized as follows:

> 56 counties prohibit the display of obscene images;
> 5 counties prohibit the display of images offensive to others;

75



BILL: PCS/SB 1652 Page 7

> 2 counties prohibit minors from accessing obscene images; and
> 4 counties do not prohibit the display of obscene images.

Twenty-eight counties filter access to obscene images on all computers and six counties filter
computers used by children. Thirty-three counties do not filter Internet access.

B. Federal regulation of Internet access in public libraries: The Children’s Internet Protection
Act (CIPA) and Neighborhood Internet Protection Act were passed by Congress as part of

H.R. 4577 on December 15, 2000. The CS was signed into law (Public Law 106-554) on
December 21, 2000, and became effective April 20, 2001.

Under the new law, K-12 schools and libraries that receive E-rate discounts for Internet access’
must block or filter all access to visual depictions (not text) that are obscene, child pornography,
or in the case of minors, harmful to minors.? The blocking or filtering software may be disabled
for adults for “bona fide research or other lawful purpose.”

The libraries must also adopt an Internet Safety Policy that addresses the following issues:

> Access by minors to inappropriate matter on the Internet;

> Safety and security of minors when using e-mail, chat rooms, and other forms of direct
electronic communication;

> Unauthorized access, including hacking and other unlawful online activities by minors;
and

» Measures designed to restrict minors’ access to harmful materials.

The determination of what matter is inappropriate for minors is to be made by the school board,
local educational agency, library, or other authority responsible for making the determination.*

Materials which are deemed harmful to minors are defined as:

> Any picture, image, graphic image file, or other visual depiction that:

o Taken as a whole and with respect to minors, appeals to a prurient interest in
nudity, sex, or excretion;

o Depicts, describes, or represents, in a patently offensive way with respect to what
is suitable for minors, an actual or simulated sexual act or sexual contact, actual or
simulated normal or perverted sexual acts, or a lewd exhibition of the genitals;
and

o Taken ass a whole, lacks serious literary, artistic, political, or scientific value as to
minors.

! Libraries that receive E-rate funds only for non-Internet-related “telecommunications services” need not comply with the
act.

? The CIPA contains statutory references to the definitions of the terms “obscene” and “child pornography,” and provides a
definition for the phrase “harmful to minors.” 47 U.S.C. s. 1703(3).

? The act does not define this phrase.

447 US.C. s. 254(1)(2).

20 U.S.C.s5.3601; 20 U.S.C. 9134; 147 U.S.C. s. 254.
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The CIPA also applies to libraries that do not receive E-rate funds, but do receive funds pursuant
to the Elementary and Secondary Education Act of 1965 and the Museum and Library Services
Act. The requirements for these libraries are substantially similar to those for libraries receiving
E-rate funds.

Data provided by the Department of State for the 2003 E-Rate funding year reflect the following
information related to Florida libraries: (a) 54.1 percent received E-rate funding that required
CIPA compliance; (b) 11.8 percent received E-Rate funding that did not require CIPA
compliance; (c) 23.5 percent did not apply for E-Rate funding; (d) 2.4 percent were denied
E-Rate funding; and (e) the E-Rate funding status of 8.2 percent was unknown.

C. State Aid to Libraries Program: The Division of Library and Information Services within
the DOS admlmsters the State Aid to Libraries program, which provides operating grants to
public libraries.® Such grants may be no more than 25 percent of local funds expended to operate
and maintain a public library. The Legislature annually appropriates funds for grants, which are
prorated among eligible recipients. The division notes that with the exception of the first year of
grants in 1962/63, annual appropriations have not been sufficient to meet the 25 percent match
authorized in law.

According to the Division, the following libraries received state operating grant funds for
FY 2003-2004: (a) libraries in all 67 counties; and (b) libraries in 11 municipalities. Libraries in
16 other municipalities were eligible for the grants, but did not apply.

Effect of Proposed Changes:

The bill amends s. 20.10, F.S., to specifically provide for the Secretary of State to appoint an
Assistant Secretary and two deputy secretaries to serve at the pleasure of the Secretary. The two
deputy directors specifically authorized by the bill are the:

»  Deputy Secretary for Cultural and Historical Programs, who is directly responsible to
the Secretary, has oversight of the Divisions of Historical Resources and Cultural
Affairs, and performs other duties as assigned by the Secretary; and

»  Deputy Secretary for State Records, who is directly responsible to the Secretary, has
oversight of the Divisions of Library and Information Services, Elections, and
Corporations, and performs other duties as assigned by the Secretary.

The bill renames the Division of Corporations as the Division of State Recordings to more
accurately reflect the varied duties of the division and makes conforming changes in various
sections of law. A Bureau of Central Computing Support Services is added to the Division of
Administration. Direction is provided on computerizing departmental grants processes and,
where appropriate, using uniform grant processes and forms. To the extent feasible, cross
training grants staff is encouraged. The department is not to modify the standards or the program
and grant relationships and responsibilities established in law. Changes in any statutorily
required duties or responsibilities of any division or of the department are specifically prohibited
without specific statutory authorization.

6 Sections 257.14 through 257.25, F.S.
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The bill transfers certain international programs from the Department of State to the Office of
Tourism, Trade, and Economic Development (OTTED) within the Executive Office of the
Governor by a type two transfer and makes conforming changes. The programs being transferred
include: the provision of assistance and facilities to the Organization of American States, the
state protocol officer functions, international development outreach activities in Latin America
and the Caribbean Basin (FAVA/CA), the Florida Intergovernmental Relations Foundation, the
Accord of the States of the Gulf of Mexico, the Florida/Korea Economic Cooperation
Committee, Inc; and intergovernmental relations functions. Sections 15.17 and 15.19, E.S.,
relating to the provision of assistance and facilities to the Organization of American States and
the performance of state protocol officer functions are repealed to conform to the transfer.

This bill also transfers the duty of administration for the linkage institutes between
postsecondary institutions in this state and foreign countries from the Department of State to the
Department of Education by a type two transfer and makes conforming changes.

Also, in the area of responsibility for the Division of Cultural Affairs, the bill designates the
division as the state arts administrative agency; requires a post audit for cultural endowment
recipients; requires a recordation of a restrictive covenant for cultural facility and regional
cultural facility grantees, as well as a requirement for bonds and for repayment of grant awards
under certain circumstances; and, creates a citizen support organization to assist the division with
its cultural and arts programs. The bill also deletes obsolete language and repeals language
relating to the authority of the department to enter into indemnity agreements.

The bill expands the current legislative intent relating to the preservation and protection of
archaeological sites and objects of antiquity to include such assistance through the establishment
of a network of regional public archaeology centers.

Additionally, in the area of historical resources the bill revises the Florida Historical Commission
to permit members to stay in office until a replacement is appointed and removes obsolete
language in the areas of Folklife and Great Floridians.

In the area of library and information services, the bill designates the Division of Library and
Information Services as the state library administrative agency for federal purposes; changes the
size, composition, and selection process of the State Library Council; modifies the
responsibilities of the State Librarian; provides definitions for the chapter governing the Division
of Library and Information Services; and creates a citizen support organization to assist the
division with it library, archives, and records management programs. The bill also deletes
obsolete language relating to library grants.

Addltlonally, the bill creates s. 257.44, F.S., effective October 1, 2004, to require local public
libraries’ to enforce an Internet safety pohcy that provides for the installation of a technology
protection measure on public computers that protects against access to visual depictions that are

" The term “public library” is defined to mean a library that is open to the public and that is established or maintained by
counties, municipalities, consolidated city-county governments, special districts, and special tax districts. The term ”public
library” does not include a library that is open to the public and that is established or maintained by a community college or
state university.
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Iv.

obscene or child pornography, and in the case of minors, that are harmful to minors.® The bill
provides that the technology protection measure must be disabled upon an adult’s request to use
the computer for bona fide research or other lawful purpose, and requires the library to post a
notice in a conspicuous location stating that the library has an Internet safety policy that is
available for review.

Two enforcement mechanisms for the technology protection requirement are provided by the
bill. The first mechanism permits a civil enforcement action to be brought by a resident, and
requires the court to assess fines and reasonable attorney’s fees and costs against libraries found
not to have made reasonable efforts to comply with the requirements of the bill. Any fines
collected under this provision are to be deposited in the Records Management Trust Fund within
the Department of State. The second mechanism requires the Division of Library and
Information Services to adopt rules that require a demonstration of compliance with the bill’s
requirements as a condition of a public library’s receipt of state funding distributed pursuant to
ch. 257, F.S.

Finally, in the area of responsibility of the Division of Corporations, two additional changes are
made to delete s. 15.0913, F.S., an obsolete provision of law relating to requiring the division to
be accountable for certain performance standards for Uniform Commercial Code documents and
to amend s. 15.16, F.S., to remove a specific listing of chapters for which the Department of
State may ask for electronic filing of records.

The bill becomes law on July 1, 2004, except that the section of the bill which creates
s. 257.44, F.S., takes effect on October 1, 2004.

Constitutional Issues:
A. Municipality/County Mandates Restrictions:

The bill requires local public libraries to purchase technology protection measures that
prohibit Internet access to visual depictions that are obscene, child pornography, and
harmful to minors. The bill does not fund this requirement.

Pursuant to Art. VII, s. 18 of the Florida Constitution, the provision concerning local
mandates, the Legislature may not pass a law requiring a county or municipality to spend
funds unless an appropriation of sufficient funding is provided. The bill is anticipated to
have an insignificant fiscal impact, i.e., less than $1.63 million, based on the DOS’s
estimate that this bill’s fiscal impact is $220,000 for the first year and $560,000 for future
years.’ Thus, the bill appears to be exempt from the constitutional mandate funding
requirements.

® The term “harmful to minors” is defined to mean any image that: (1) taken as a whole and with respect to minors, appeals to
a prurient interest in nudity, sex, or excretion; (2) depicts, describes, or represents, in a patently offensive way with respect to
what is suitable for minors, an actual or simulated sexual act or sexual contact, an actual or simulated normal or perverted
sexual act, or a lewd exhibition of the genitals; and (3) taken as a whole, lack serious literary, artistic, political, or scientific
value as to minors. This definition is identical to the definition of “harmful to minors” contained in the CIPA.

? Article VII, s. 18(d) of the Florida Constitution, provides that laws having an “insignificant fiscal impact” are exempt from
the constitutional mandate funding requirements. The term “insignificant fiscal impact” means the aggregate total of the
impact is less than the average state population for a fiscal year times ten cents. In April 2001, the state population was
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In the event that the fiscal impact of this bill would exceed $1.63 million, the bill may be
excepted from the constitutional mandate funding requirements, given its legislative
finding that it fulfills an important state interest, if it is passed by two-thirds of the
membership in both houses of the Legislature.'®

B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:

The bill also provides that trust funds associated with the programs related to the
provision of assistance and facilities to the Organization of American States, state
protocol officer functions, international development outreach activities in Latin America
and the Caribbean basin, the Florida Intergovernmental Relations Foundation, and the
intergovernmental relations function authorized by s. 288.816, F.S., remain with the
Department of State, notwithstanding the provisions of s. 20.06(2), F.S.

The linkage institutes between postsecondary institutions in Florida and foreign countries
that are authorized by s. 288.817, F.S., are transferred by a type two transfer from the
Department of State to the Department of Education. The bill also provides that trust
funds associated with the foregoing program remain with the Department of State,
notwithstanding the provisions of s. 20.06(2), F.S. :

D. Other Constitutional Issues:

The CIPA was enacted by Congress in 2000. As discussed in the “Present Situation”
section, supra, the Act requires public libraries that receive specified federal funding to
install technology protection measures that block visual depictions that are obscene or
constitute child pornography, and in the case of minors, that are harmful to minors.

In 2002, the American Library Association and the American Civil Liberties Union filed
suit against the federal government, challenging the constitutionality of CIPA. The Court
for the Eastern District of Pennsylvania held that the CIPA’s mandatory filtering
requirements violated the First Amendment of the U.S. Constitution because current
filtering technology blocks not only illegal material, i.e., child pornography and
obscenity, but also blocks constitutionally protected speech.'!

On June 23, 2003, the U.S. Supreme Court reversed, holding that the CIPA does not

violate the First Amendment and does not impose an impermissible condition on libraries
that received federal funding.'* In a plurality opinion, Chief Justice Rehnquist found that
Congress may attach conditions to federal funding in order to compel certain behavior so

16,331,739; thus, fiscal impacts less than $1.63 million are deemed insignificant. See “2002 Intergovernmental Impact
Report,” Florida Legislative Committee on Intergovernmental Relations, February 2003.

10 See Article VII, s. 18(a) of the Florida Constitution.

"' 201 F. Supp. 2d 401 (E.D. Pa. 2002).

"2 U.S. v. American Library Ass’n, Inc., 123 S.Ct. 2297 (2003).

80



BILL: PCS/SB 1652 Page 12

long as that behavior is constitutional.”® ' The Chief Justice found Internet filtering to be
constitutional behavior, given that the goal of libraries is not to provide “universal
coverage” of all materials. He also found that libraries make content-based decisions
when collecting materials.'> For example, most libraries exclude pornography from their
collections. Moreover, any concerns over filtering software’s tendency to erroneously
overblock access to constitutionally protect speech are alleviated by the fact that adult
patrons may have the filtering software disabled.'® Accordingly, the Chief Justice held
that libraries were likewise entitled to make content-based decisions regarding materials
collected from the Internet.'’

The bill’s requirement that Florida public libraries install technology protection measures
is substantively identical to that contained in the CIPA. Accordingly, it appears the bill
would withstand the constitutional challenges resolved by the U.S. Supreme Court in the
American Library Association case.

V. Economic Impact and Fiscal Note:

A.

Tax/Fee Issues:
None.
Private Sector Impact:

The bill will limit the type of Internet content that may be accessed by the public at
county and municipal libraries. The bill will permit residents to bring enforcement
actions in civil court against public libraries that fail to comply with the bill’s Internet
Safety Policy requirements.

Government Sector Impact:

Cost associated with filtering software: The DOS has indicated that it is impossible to
determine the precise fiscal impact of this bill because some libraries may have access to
free filtering products provided by their Internet Service Provider, while others will have
to purchase such products.

The DOS estimates that 133 library administrative units would be affected by the bill and
that 74 of these units currently filter all or some of the unit’s computers. These libraries
pay approximately $340,000 per year for server based filtering. For the remaining

59 units that do not filter, the DOS estimates that it would cost these units approximately
$220,000 to comply with the bill if they installed server based filtering technology.
Accordingly, the total annual recurring costs to libraries would be $560,000. The DOS
also indicates that these costs are based on utilization of Websense, a server based

13 Justices O’Connor, Scalia, and Thomas joined the plurality opinion drafted by Chief Justice Rehnquist. Justices Kennedy
and Breyer concurred separately, and Justices Stevens, Souter, and Ginsburg dissented.

14 at 2303.
15 1d at 2304.
16 1d. at 2306.
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filtering technology, and are exclusive of costs for servers and personnel to install and
maintain the filtering products.

There appears to be a wide range of pricing for Internet filtering software. Server based
technology appears more expensive than terminal based filtering technology that is
installed individually on each computer. During the 2003 Legislative Session when

SB 1250, a bill which required county and municipal libraries to install filtering
technology, was considered, Kidsnet, Inc. indicated that its Internet filtering product
called LibraryNet sold for $12 per computer. The DOS indicated at that time
approximately 2,293 public library computer units were not being filtered. Accordingly,
if the LibraryNet product had been purchased the total cost for libraries not yet filtering
would have been $27,516.

Fines and attorney’s fees and costs: Public libraries that fail to comply with the bill’s
Internet Safety Policy requirements are subject to civil enforcement suits by residents. If
a library is found by the court to be in non-compliance, the court is required to order
assessment of a fine of $100 per day per library location beginning from the date that
non-compliance was first noticed. Additionally, the court is required to award reasonable
attorney’s fees and costs to be paid to prevailing citizens by losing administrative units.
The fiscal impact of the fines, fees, and costs is indeterminate as the number of public
libraries that will fail to comply with the bill and that will be sued is unknown.

State funding: The bill provides that the head of each administrative unit must annually
attest in writing, under penalty of perjury, that all public library locations within the unit
are in compliance with the bill’s Internet Safety Policy requirements as a condition of the
receipt of state funds distributed under ch. 257, F.S. Thus, public libraries failing to
comply with the bill will not be eligible for funds provided by the Division of Library and
Information Services within the DOS through the State Aid to Libraries Program in

ch. 257, F.S.

Technical Deficiencies:
None.

Related Issues:

None.

Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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A bill to be entitled
An act relating to the Department of State;
amending s. 20.10, F.S.; reorganizing the
department; providing for an Assistant :ﬁ
Secretary of State and deputy secretaries; §§

RS

renaming the Division of Corporations;

providing for a Bureau of Central Computing
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Support Services; providing direction relating ™~
9 to departmental grants processes and programs; (}\
10 prohibiting changes to statutorily required

N
11 responsibilities and duties without specific %i:+§;>

12 statutory revision; amending ss. 119.092,

13 205.023, 213.053, 213.50, 440.02, 440.05, .
14 607.0401, 607.1506, 617.0401, 617.1506, ks
15 620.103, and 865.09, F.S., to conform; amending

16 s. 14.2015, F.S.; providing for the performance

17 of state protocol officer functions and the

18 provision of assistance and facilities to the

19 Organization of American States by the Officer

20 of Tourism, Trade, and Economic Development;

21 amending s. 15.16, F.S.; deleting specific

22 statutory citations for required filings of

23 records that may be required to be filed

24 electronically; amending s. 15.182, F.S.;

25 providing for notification of the Office of

26 Tourism, Trade, and Economic Development

27 regarding international travel by certain

28 cultural arts organizations; creating s.

29 257.015, F.S.; providing definitions; amending

30 s. 257.02, F.S.; revising the membership of the

31 State Library Council; increasing the size of

1
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1 the council; providing criteria for membership
2 and a selection process; providing for election
3 of officers; amending s. 257.031, F.S.;

4 deleting a reference to the State Library

5 Council and provisions for officers; adding

6 responsibilities for the State Librarian;

7 amending s. 257.12, F.S.; designating the

8 Division of Library and Information Services as
9 the state library administrative agency;

10 amending s. 257.192, F.S.; correcting

11 provisions; amending s. 257.41, F.S.; deleting
12 a requirement for issuance of a certificate to
13 library coopératives; creating s. 257.43, F.S.;
14 providing for the establishment of a citizens
15 support organization for certain purposes;

16 providing for use of administrative services

17 and property; requiring an annual audit;

18 creating s. 257.44, F.S.; defining terms;

19 requiring public libraries to provide

20 technology that protects against Internet

21 access to specified proscribed visual

22 depictions; allowing adults to request

23 disablement of the technology for specified

24 purposes; requiring a public library to post

25 notice of its Internet safety policy; providing
26 for the assessment of a fine and attorney's

27 fees and costs in connection with a violation
28 by a public library; directing the Division of
29 Library and Information Services within the

30 Department of State to adopt rules requiring a
31 written attestation under penalty of perjury of

2
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1 compliance as a condition of state funding;

2 providing that no cause of action arises for a

3 violation by a public library except as

4 provided; providing a finding of important

5 state interest; amending s. 265.284, F.S.;

6 designating the Division of Cultural Affairs as

7 the state arts administrative agency; deleting

8 obsolete provisions; amending s. 265.2865,

9 F.S.; deleting obsolete provisions; amending s.
10 265.606, F.S.; requiring post audits; amending
11 ss. 265.701 and 265.702, F.S.; requiring
12 recordation of covenants; requiring that a
13 facility continue to be used as a cultural
14 facility for a specified period; providing
15 penalties; creating s. 265.703, F.S.; providing
16 for the establishment of a citizens support
17 organization for certain purposes; providing
18 for the use of administrative services and
19 property; requiring an annual audit; amending
20 s. 267.0612, F.S.; providing for continuation
21 as a member of the Florida Historical
22 Commission until a replacement is appointed;

23 amending s. 267.0731, F.S.; deleting obsolete
24 provisions; repealing s. 267.16(3), F.S.;

25 deleting obsolete provisions; amending ss.

26 288.0251, 288.809, and 288.816, F.S., relating
27 to international development outreach

28 activities in Latin America and the Caribbean
29 Basin, the Florida Intergovernmental Relations
30 Foundation, and intergovernmental relations, to
31 conform; amending s. 288.8175, F.S.; redefining

3
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1 the term "department" for purposes of linkage
2 institutes between postsecondary institutions
3 in this state and foreign countries;

4 transferring the provision of assistance and

5 facilities to the Organization of American

6 States, state protocol officer functions,

7 international development outreach activities
8 in Latin America and the Caribbean Basin, the
9 Florida Intergovernmental Relations Foundation,
10 and intergovernmental relations functions by a
11 type two transfer from the Department of State
12 to the Executive Office of the Governor;

13 excluding the transfer of certain trust funds;
14 transferring linkage institutes between

15 postsecondary institutions in this state and
16 foreign countries by a type two transfer from
17 the Department of State to the Department of
18 Education; excluding the transfer of certain
19 trust funds; repealing s. 15.0913, F.S.,

20 relating to performance standards for Uniform
21 Commercial Code documents; repealing ss. 15.17
22 and 15.19, F.S., relating to the provision of
23 assistance and facilities to the Organization
24 of American States and the performance of state
25 protocol officer functions; repealing ss.

26 265.51, 265.52, 265.53, 265.54, 265.55, and
27 265.56, F.S., relating to the authority of the
28 department to enter indemnity agreements;
29 providing for severability; providing an
30 effective date.

31

4
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1] Be It Enacted by the Legislature of the State of Florida:

2

3 - Section 1. Section 20.710, Florida Statutes, is amended
4] to read:

5 20.10 Department of State.--There is created a

6| Department of State.

7 (1) The head of the Department of State is the

8| Secretary of State. The Secretary of State shall be appointed
9| by the Governor, subject to confirmation by the Senate, and
10| shall serve at the pleasure of the Governor. The Secretary of
11] State shall perform the functions conferred by the State

12| Constitution upon the custodian of state records.

13 (2) The Secretary of State shall appoint an assistant
14| secretary and two deputy secretaries, who shall serve at the
15| pleasure of the secretary:

16 (a) The Assistant Secretary of State shall act in the
17| absence of the secretary, ig directly responsible to the

18| secretary, and shall perform such duties as are assigned by
19| the secretary.
20 (b) The Deputy Secretary for Cultural and Historical
21| Programs is directly responsible to the secretary, shall have
22| oversight of the Division of Historical Resources and the

23| Division of Cultural Affairs, and shall perform such other

24| duties as assigned by the secretary.

25 (c) The Deputy Secretary for State Records is directly
26| responsible to the secretary, shall have oversight of the

27| Division of Elections, Division of State Recordings, and the
28| Division of Library and Information Services, and shall
29| perform such other duties as assigned by the secretary.

30 (3)42¥ The following divisions of the Department of
31| State are established:

5
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1 (a) Division of Electioms.

2 (b) Division of Historical Resources.

3 (c) Division of State Recordings €erporatiens.

4 (d) Division of Library and Information Services.

5 (e) Division of Cultural Affairs.

6 (f) Division of Administration.

7 1. Bureau of Central Computing Support Services.

8 (4) The department is encouraged to computerize its

9| grant application and other processes. The department, to the
10| extent feasible, may cross train emplovees with qranﬁ

11| expertise in the divisions with responsibility for grant

12| awards and shall use uniform grant processes and forms, where
13| appropriate. The department shall not modify the standards or
14| the program and grant relationships and responsibilities

15| established in law.

16 (5) Statutorily required duties and responsibilities
17| of and programs assigned to divisions within the department or
18| those required of or assigned to the department shall not be
19| changed without specific statutory revision.
20 (6) t3* The Department of State may adopt rules

21| pursuant to ss. 120.536(1) and 120.54 to administer the

22| provisions of law conferring duties upon the department.

23 Section 2. Subsections (10) and (11) are added to

24| section 14.2015, Florida Statutes, to read:

25 14.2015 Office of Tourism, Trade, and Economic

26| Development; creation; powers and duties.--

27 (10) The director of the Office of Tourism, Trade, and
28| Economic Development shall serve as the state protocol
29| officer. In consultation with the Governor and other
30| governmental officials, the director of the Office of Tourism,
31

6
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Trade, and Economic Development shall develop, maintain,

publish, and distribute the state protocol manual.

(11) The Legislature authorizes the Office of Tourism,

Trade, and Economic Development to provide assistance and

facilities to the Organization of American States in

establishing and maintaining a regional headquarters in this

state.

0 3 o U1 W NN =

Section 3. Subsection (3) of section 15.16, Florida

9| Statutes, is amended to read:

10 15.16 Reproduction of records; admissibility in

11| evidence; electronic receipt and transmission of records;

12| certification; acknowledgment.--

13 (3) The Department of State may cause to be received
14| electronically any records that are required to be filed with
15| it pursuant-to-chapter-55;-chapter-666;—-chapter-667;-chapter
16| 668;-chapter-61+7,-chapter-620;-chapter-62%+,-chapter-679+

17| ehapter-#33;-or-chapter-865+ through facsimile or other

18| electronic transfers, for the purpose of filing such

19| records. The originals of all such electronically transmitted
20| records must be executed in the manner provided in paragraph
21 (5) (b). The receipt of such electronic transfer constitutes

22| delivery to the department as required by law.

23 Section 4. Section 15.182, Florida Statutes, is

24| amended to read:

25 15.182 International travel by state-funded musical,
26| cultural, or artistic organizations; notification to Office of

27| Tourism, Trade, and Economic Development Bepartment-of

28] Stakte.--

29 (1) If a musical, cultural, or artistic organization

30| that receives state funding is traveling internationally for a

31| presentation, performance, or other significant public

7
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viewing, including an organization associated with a college
or university, such organization shall notify the Office of

Tourigm, Trade, and Economic Development Bepartment-ef-State

of its intentions to travel, together with the date, time, and
location of each appearance. Fft-is-the-desire-ef-the
hegistature-that-such-cultturat-exechanges-be-ceordinated-with

the—state———s—eeenemic—deve}epment—geais:——The—Secretary-ef

o g9 o U R W N

State-shall-notify-Enterprise-Fleridar;-Ffne-;-ef-the-intended
9| travei-schedule-cof-ati-suech-erganizatienss-inetudingr-but-not
10| Iimited-ter-symphonies;-troupes;-musical-perferming-groups;
11| traveling-exhibitions-spensered-by-museums;-and-perfermance
12| artists-<

13 (2) The Office of Tourism, Trade, and Economic
14| Development Bepartment-ef-State, in conjunction with

15| Enterprise Florida, Inc., shall act as an intermediary between
16| performing musical, cultural, and artistid organizations and
17| Florida businesses to encourage and coordinate joint

18] undertakings. Such coordination may include, but is not

19| limited to, encouraging business and industry to sponsor

20| cultural events, assistance with travel of such organizations,
21| and coordinating travel schedules of cultural performance

22| groups and international trade missions.

23 (3) An organization shall provide the notification to
24| the Department of State required by this section at least 30
25| days prior to the date the international travel is to commence
26| or, when an intention to travel internationally is not formed
27| at least 30 days in advance of the date the travel is to

28| commence, as soon as feasible after forming such travel

29| intention. The Department of State shall take an active role

30| in informing such groups of the responsibility to notify the

31| department of travel intentions.

8
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Section 5. Section 119.092, Florida Statutes, is
amended to read: ‘

119.092 Registration by federal employer's
registration number.--Each state agency which registers or
licenses corporations, partnerships, or other business
entities shall include, by July 1, 1978, within its numbering

system, the federal employer's identification number of each

0 < o U1 W N =

corporation, partnership, or other business entity registered
9| or licensed by it. Any state agency may maintain a dual

10| numbering system in which the federal employer's

11| identification number or the state agency's own number is the
12| primary identification number; however, the records of suéh
13| state agency shall be designed in such a way that the record
14| of any business entity is subject to direct location by the
15| federal employer's identification number. The Department of
16| State shall keep a registry of federal employer's

17| identification numbers of all business entities, registered
18| with the Division of State Recordings €erperatiens, which

19| registry of numbers may be used by all state agencies.

20 Section 6. Subsection (1) of section 205.023, Florida
21| Statutes, is amended to read:

22 205.023 Requirement to report status of fictitious

23| name registration.--As a prerequisite to receiving a local

24| occupational license under this chapter or transferring a

25| business license under s. 205.033(2) or s. 205.043(2), the

26| applicant or new owner must present to the county or

27| municipality that has jurisdiction to issue or transfer the
28| license either:

29 (1) A copy of the applicant's or new owner's current

30| fictitious name registration, issued by the Division of State

31| Recordings €erperatiens of the Department of State; or

9

CODING: Words striekem are deletions; words underlined are additions.

91



5-2484C-04 Proposed CS for SB 1652

Section 7. Paragraph (b) of subsection (7) and
subsection (14) of section 213.053, Florida Statutes, are
amended to read:

213.053 Confidentiality and information sharing.--

(7) Notwithstanding any other provision of this
section, the department may provide:

(b) Names, addresses, and dates of commencement of

0 N o U W N =

business activities of corporations to the Division of State

9| Recordings €erperatiens of the Department of State in the
10| conduct of its official duties.

11
12| Disclosure of information under this subsection shall be

13| pursuant to a written agreement between the executive director
14| and the agency. Such agencies, governmental or

15| nongovernmental, shall be bound by the same requirements of

16| confidentiality as the Department of Revenue. Breach of

17| confidentiality is a misdemeanor of the first degree,

18| punishable as provided by s. 775.082 or s. 775.083.

19 (14) (a) Notwithstanding any other provision of this

20| section, the department shall, subject to the safeguards

21| specified in paragraph (c), disclose to the Division of State
22| Recordings €erperatiens of the Department of State the name,
23| address, federal employer identification number, and duration
24| of tax filings with this state of all corporate or partnership
25| entities which are not on file or have a dissolved status with

26| the Division of State Recordings €erperatiens and which have

27| filed tax returns pursuant to either chapter 199 or chapter

28] 220.

29 (b) The Division of State Recordings €orperations

30| shall use such information only in the pursuit of its official

31| duties relative to nongqualified foreign or dissolved

10
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1| corporations in the recovery of fees and penalties due and
-2 owing the state.

3 (¢} All information exchanged between the Division of

4| State Recordings €erperatiens and the department shall be

5| subject to the same requirements of confidentiality as the

6| Department of Revenue.

7 Section 8. Subsection (2) of section 213.50, Florida

8| Statutes, is amended to read:

9 213.50 Failure to comply; revocation of corporate

10| charter; refusal to reinstate charter.--

11 (2) A request for reinstatement of a corporate charter
12| may not be granted by the Division of State Recordings

13| eerperatiens of the Department of State if an outstanding tax
14| warrant has existed for that corporation for more than 3

15| consecutive months. '

16 Section 9. Section 257.015, Florida Statutes, is

17| created to read:

18 257.015 Definitions.--As used in this chapter, the
19| term:

20 (1) "Department" means the Department of State.

21 (2) vpivision" means the Division of Library and

22| Information Services of the Department of State.

23 (3) "Secretary" means the Secretary of State.

24 (4) "State librarian" means the position to which a

25| person is appointed by the secretary pursuant to s. 257.031 as

26| the director of the Division of Library and Information

27| Services.

28 Section 10. Subsections (1) and (3) of section 257.02,
29| Florida Statutes, are amended, and subsection (4) is added to
30| that section, to read:

31 257.02 State Library Council.--

11
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(1) There shall be a State Library Council to advise
and assist the Division of Library and Information Services on
its programs and activities. The council shall consist of
nine seven members who shall be appointed by the Secretary of

State. Of the nine members, at least one must represent a

Florida library professional association, at least one must

represent a Florida archive professional association, at least

0o g9 o Ul W D -

one must represent a Florida records management professional

9| association, and at least one must be a person who is not, and

10| has never been, employed in a library or in teaching library

11 science courses. At-least-one-member-ef-the-ceuneiit-must-be-a

12| persen-whe-is-60-years-of-age-or-otder;-and-at-teast-ene

13| member ef-the-counecil-must-be-a-person-who-is-not;-and-has

14| never-been;-empleyed-in-a-iibrary-er-in-teaching-itibrary

15| seienece-ceurses- Members shall be appointed for 4-year terms.
16| A vacancy on the council shall be filled for the period of the
17| unexpired term. No person may be appointed to serve more than
18| two consecutive terms as a member of the council. The

19| Secretary of State may remove from office any council member
20| for malfeasance, misfeasance, neglect of duty, incompetence,
21| permanent inability to perform official duties, or pleading
22| guilty or nolo contendere to, or béing found guilty of, a

23| felony. ¥n-additien-tey;-and-at-the-request-of;-the-members-of
24| the-couneiil-appointed-by-the-Seeretary-eof-State;—the

25| president-etect-of-the-Fleorida-Library-Association-may-serve
26| as-a-member-of-the-ecouneil-in-a-nenveting-capacity-during-his
27| er-her-term-as-president-eleckt~

28 (3) The Secretary of State may, in making

29| appointments, consult Florida's library, archival, and records

30| management community, the-Flerida-Library-Association and

31| related statewide associations and organizations for

12
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suggestions as to persons having special knowledge and
interest concerning libraries.

(4) The officers of the State Library Council shall be

a chair, elected from the members thereof, and the State

Librarian, who shall serve without voting rights as secretary

of the council.

Section 11. Section 257.031, Florida Statutes, is

0 g A U1 W NN -

amended to read:

9 257.031 State Librarian 6rganizatien-of-ecouneii;

10| appointment and duties ef-State-hibrarian.--

11 (1) Phe-eofficers-of-the-State-hibrary-ceuncii-shalti-be
12| a-echairy-etected-from-the-members-therecf —and-the-State

13| hibraritan;-who-shall-serve-witheut-veting-rights-as-seecretary
14| ef-the-eceuneitr The State Librarian shall be appointed by the
15| Secretary of State, shall have completed a library school

16| program accredited by the American Library Association, and
17| shall serve as the director of the Division of Library and

18| Information Services of the Department of State. The

19| Secretary of State may, in making the appointment of State

20| Librarian, consult the members of the State Library Council.
21 (2) The State Librarian shall:

22 (a) Keep a record of the proceedings of the State

23| Library Council;

24 (b) Keep an éccurate account of the financial

25| transactions of the division;

26 (c) Have charge of the work of the division in

27| organizing new libraries and improving those already

28| established; and

29 (d) In general, perform such duties as may, from time
30| to time, be assigned to him or her by the Secretary of State;

31| and

13
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(e) Manage operations of the programs assigned by law

to the division.

Section 12. Section 257.12, Florida Statutes, is
amended to read:

257.12 Division of Library and Information Services
authorized to accept and expend federal funds.--

(1) The Division of Library and Information Services

00 g a0 Ui W N .

of the Department of State is designated as the state library

9| administrative agency authorized to accept, receive,

10| administer, and expend any moneys, materials, or any other aid
11] granted, appropriated, or made available by the United States
12| or any of its agencies for the purpose of giving aid to

13] libraries and providing educational library service in the

14| state.

15 Section 13. Section 257.192, Florida Statutes, is

16| amended to read:

17 257.192 Program grants.--The Division of Library and
18] Information Services is authorized to accept and administer
19| appropriations for library program grants and to make such

20| grants in accordance with the Florida long-range plan program
21| for library services.

22 Section 14. Subsection (2) of section 257.41, Florida
23| Statutes, is amended to read:

24 257.41 Library cooperatives; organization; receipt of
25| state moneys.--

26 (2) The Division of Library and Information Services
27| of the Department of State shall establish operating standards
28| and rules under which a library cooperative is eligible to

29| receive state moneys. Fhe-divisien-shati-issue-a-certificate

30| te-eaeh-iibrary-ceoeoperative-that-meets-the-standards-and-rutes

31| estabilished-under-this-subsection-

14
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Section 15. Section 257.43, Florida Statutes, is

created to read:

257.43 Citizen support organization; use of state

administrative services and property; audit.--

(1) CITIZEN SUPPORT ORGANIZATION.--The division may

support the establishment of a citizen support organization to

provide assistance, funding, and promotional support for the

library, archives, and records management programs of the

0 3 o U1 WL D =

9| division. For the purposes of this section, the term "citizen

10| support organization" means an organization that is:

11 (a) A Florida corporation not for profit incorporated

12 under the provisions‘of chapter 617 and approved by the

13| Department of State;

14 (b) Organized and operated to conduct programs and

15| activities; raise funds; request and receive grants, gifts,

16| and bequests of money; acquire, receive, hold, invest, and

17! administer, in its own name, securities, funds, objects of

18| value, or other property, real or personal; and make

19| expenditures to or for the direct or indirect benefit of the

20} division or individual program units of the division;

21 (c) Determined by the division to be consistent with

22| the goals of the division and in the best interests of the

23| state; and.

24 (d) Approved in writing by the division to operate for

25| the direct or indirect benefit of the division. Such approval

26| shall be given in a letter of agreement from the division.

27 (2) USE OF ADMINISTRATIVE SERVICES AND PROPERTY.--—

28 (a) The division may fix and collect charges for the

29| rental of facilities and properties managed by the division

30| and may permit, without charge, appropriate use of

31| administrative services, property, and facilities of the

15
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division by a citizen support organization, subject to the

provisions of this section. Such use must be directly in

keeping with the approved purposes of the citizen support

organization and may not be made at times or places that would

unreasonably interfere with opportunities for the general

public to use such facilities for established purposes. Any

monevs received from rentals of facilities and properties

0 N o 1B Wwo N =

managed by the division may be held in the operating trust

9| fund of the division or in a separate depository account in

10| the name of the citizen support organization and subject to

11| the provisions of the letter of agreement with the division.

12 (b) The division may prescribe by rule any condition

13| with which a citizen support organization shall comply in

14| order to use division administrative services, property, or

15| facilities.

16 (c) The division shall not permit the use of any

17| administrative services, property, or facilities of the state

18| bv a citizen support organization which does not provide equal

19| membership and employment opportunities to all persons

20| regardless of race, color, religion, sex, age, or national

21| origin.
22 (3) ANNUAL AUDIT.--The citizen support organization

23| shall provide for an annual financial audit in accordance with

24| s. 215.981.
25 Section 16. Effective October 1, 2004, section 257.44,

26| Florida Statutes, is created to read:

217 257.44 Internet screening in public libraries.--

28 (1) As used in this section, the term:
29 (a) "Administrative unit" means the entity designated

30] by a local government body as responsible for the

31

16
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administration of all public library locations established or

maintained by that local government body.
(b) "Child pornography" has the same meaning as in

section 847.001, Florida Statutes.

(c) "Harmful to minors" means any picture, image,

graphic image file, or other wvisual depiction that:

1. Taken as a whole and with respect to minors,

0 g3 O Uk W N -

appeals to a prurient interest in nudity, sex, or excretion;

9 2. Depicts, describes, or represents, in a patently

10| offensive way with respect to what is suitable for minors, an

11 actual or simulated sexual act or sexual contact, an actual or

12) simulated normal or perverted sexual act, or a lewd exhibition
13| of the genitals; and

14 3. Taken as a whole, lacks serious literary, artistic,

15| political, or scientific value as to minors.

16 (4) "Minor" means an individual who is younger than 18

17| vyvears of age.

18 (e) "Obscene" has the same meaning as in section

19| 847.001, Florida Statutes.

20 (f) "Public computer" means a computer that is made

21| available to the public and that has Internet access.

22 (g) "pPublic library" means any library that is open to

23| the public and that is established or maintained by one or

24| more of the following local government bodies in this state:

25| county; municipality; consolidated city-county government;

26| special district; or special tax district. The term "public

27| librarv" does not include a library that is open to the public

28| and that is established or maintained by a community college

29| or state university.
30
31

17
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public computers; and

3. Disables the technology protection measure upon an

1 (h) "Reasonable efforts" means the public library, as
2| required by subsection (2), in its ordinary course of

3| business:

4 1. TIs posting its Internet safety policy;

5 2. Is using a technology protection measure on all

6

7

8

adult's request to use the computer for bona fide research or

9] other lawful purpose.

10 (i) "Technology protection measure" means software or

11| equivalent technology that blocks or filters Internet access

12| to the visual depictions that are proscribed under subsection

131 (2).

14 (2) (a) Fach public library shall enforce an Internet

15| safety policy that provides for:

16 1. Installation and operation of a technology

17| protection measure on all public computers in the public

18| library which protects against access through such computers

19| by adults to visual depictions that are obscene or child

20| pornography and by minors to visual depictions that are

21| obscene, child pornography, or harmful to minors; and

22 2. Disablement of the technology protection measure by

23| an _employee of the public library upon an adult's request to

24| use the computer for bona fide research or other lawful

25| purpose.
26 (b) Each public library shall post a notice in a

27| conspicuous area of the public library which indicates that an

28| Internet safety policy has been adopted and informs the public

29| that the Internet safety policy is available for review at

30| each public librarv.
31

18
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(c) A public library may not maintain a list of the

names of adults who request that the technology protection

measure be disabled under this subsection.

(3) (a) In the event a public libraryv knowingly fails

to make reasonable efforts to comply with subsection (2), a

resident of this state is authorized to seek enforcement as

provided in this subsection. Within 45 days after the
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occurrence of a public library's alleged failure to make

9| reasonable efforts, the resident shall first mail to the head

10| of the applicable administrative unit a notice of intended

11| civil action for enforcement, which shall identify each public

12| library location implicated and shall specify the factg and

13] circumstances alleged to constitute a violation of subsection

14| (2). Within 45 days after the receipt of such notice, the head

15| of the administrative unit shall mail to the resident who

16| provided the notice a written response specifyving the efforts,

17| if any, each public library location identified in the notice

18| is making to comply with the requirements of subsection (2).

19| A1l mailings required by this paragraph shall be certified

20] with return receipt requested.

21 (b) If the resident does not receive the written

22| response required by paragraph (a) within 60 days after

23| receipt of the notice by the head of the administrative unit,

24| or if the written response fails to indicate that the public

25| librarv is making reasonable efforts to comply with subsection

26| (2), the resident may bring a civil cause of action in the

27| circuit court of the county in which the administrative unit

28] is located to seek injunctive relief to enforce compliance

29| with subsection (2). In connection with such enforcement, the

30| court shall impose a civil fine upon the administrative unit

31| in the amount of $100 per day per public library location that

19
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is found to have not made reasonable efforts to comply with

subsection (2). Accrual of the fine shall be for the period

between the date that the head of the administrative unit

received notice of the intended civil action for enforcement

and the date upon which the public library location begins

making reasonable efforts to comply with subsection (2) .

(c) In any civil action brought pursuant to paragraph
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(b), attorney's fees and costs awards shall be as follows:

9 1. An administrative unit that is fined pursuant to

10| paragraph (b) shall be ordered to pay reasonable attorney's

11| fees and costs to a prevailing resident: or

12 2. A resident shall be ordered to pav reasonable

13| attornev's fees and costs to an administrative unit if the

14| court finds that the filing of the action was in bad faith or

15| frivolous.

16 (d) The clerk of the circuit court shall act as the

17| depository for all moneys collected pursuant to this

18| subsection. The clerk may retain a service charge of $1 for

19| each payment received under this subsection. On a monthly

20| basis, the clerk'shall transfer the moneys collected pursuant

21| to this subsection to the Department of Revenue for deposit in

22| the Records Management Trust Fund within the Department of

23| State.

24 (4) The Division of Library and Information Services

25| within the Department of State shall adopt rules pursuant to
26| sections 120.536(1) and 120.54, Florida Statutes, which

27| require the head of each administrative unit to annually

28| attest in writing, under penalty of perjury, that all public

29| library locations within the administrative unit are in

30| compliance with subsection (2), as a condition of the receipt

31

20
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of any state funds distributed under chapter 257, Florida

Statutes.

(5) No cause of action, except that authorized in

subsection (3), shall arise in favor of any person due to a

public library's failure to comply with subsection (2).

Section 17. In accordance with Section 18, Article VII

of the State Constitution, the Legislature finds that the
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installation and operation by public libraries of technology

9| protection measures that protect against access by adults to

10| wvisual depictions that are obscene or child pornography and by

11| minors to visual depictions that are obscene, child

12| pornography, or harmful to minors, as required by section

13| 257.44, Florida Statutes, fulfills an important state

14| interest. This section shall take effect October 1, 2004.

15 Section 18. Subsections (1) and (6) of section

16| 265.284, Florida Statutes, are amended to read:

17 265.284 Chief cultural officer; director of division;
18| powers and duties.--

19 (1) The Secretary of State is the shaii-be chief

20| cultural officer of the state and the Division of Cultural

21| Affairs is designated as the state arts administrative agency.
22 ~ 16r--Subjeet-to-funding-by-the-begistature;-there-are
23| ereated-the-State-Orchestra-Program;-State-Dance-Program;-and
24| State-Opera-Pregram;—each-to-be-administered-as-part-of;-and
25| under-the-direct-supervisien-ef;-the-Bivisien-eof-Eutturat

26| Affairs-

27 Section 19. Subsection (4) of section 265.2865,

28| Florida Statutes, is amended to read:

29 265.2865 Florida Artists Hall of Fame.--

30 (4) Fn-the-first-year;-the-Seeretary-of-State-shati

31| name-ne-more-than-12-members-to-the-Flerida-Artists-Haltl-of

21
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1| Fame--Fhereafter; The Secretary of State shall name no more

2| than four members to the Florida Artists Hall of Fame in any 1
3| vear.. \

4 Section 20. Subsection (4) of section 265.606, Florida
5| Statutes, is amended to read:

6 265.606 Cultural Endowment Program; administration;

7| qualifying criteria; matching fund program levels;

8| distribution.--

9 (4) Once the secretary has determined that the

10| sponsoring organization has complied with the criteria imposed
11| by this section, he or she may authorize the transfer of the
12| appropriate state matching funds to the brganization. However,
13| the secretary shall ensure that the local group has made

14| prudent arrangements for the trusteeship of the entire

15| endowment, and such trusteeship is hereby created. The

16' sponsoring organization may then expend moneys in the

17| endowment program fund, subject to the following requirements:
18 (a) The organization may expend funds only for

19| operating costs incurred while engaged in programs directly

20| related to cultural activities.

21 (b) The organization shall annually submit a report to
22| the division, in such form as the division specifies,

23| explaining how endowment program funds were utilized.

24 (c) Anvy contract administered under this section shall

25| require the local sponsoring organization to submit to the

26| division an annual post audit of its financial accounts

27| conducted by an independent certified public accountant.

28 Section 21. Present subsection (4) of section 265.701,
29| Florida Statutes, is redesignated as subsection (5), and a new
30| subsection (4) is added to that section, to read:

31

22
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265.701 Cultural facilities; grants for acquisition,
renovation, or construction; funding; approval; allocation.--

(4) Anvy contract administered under this section shall

require the recordation of a restrictive covenant by the

grantee and property owner or the purchase of a bond as

prescribed by rule to ensure that the facility continues to be

used as a cultural facility for a period of 10 vears following
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the grant award. If the facility ceases to be used as a

9| cultural facility during the 10 vears following the grant

10| award, the grant funds shall be repaid to the department

11| according to an amortization schedule set forth in rule.

12 Section 22. Present subsection (8) of section 265.702,
13| Florida Statutes, is redesignated as subsection (9), and a new
14| subsection (8) is added to that section, to read:

15 265.702 Regional cultural facilities; grants for

16| acquisition, renovation, or construction; funding; approval;
17| allocation.--

18 (8) Anv contract administered under this section shall

19| require the recordation of a restrictive covenant by the

20| grantee and property owner or the purchase of a bond as

21| prescribed by rule to ensure that the facility continues to be

22| used as a regional cultural facility for a period of 10 vears

23| following the grant award. If the facility ceases to be used

24| as a cultural facility during the 10 vears following the grant

25| award, the grant funds shall be repaid to the department

26| according to an amortization schedule set forth in rule.

27 Section 23. Section 265.703, Florida Statutes, is

28| created to read:

29 265.703 Citizen support organization; use of state

30| administrative services and property; audit.--

31

23

CODING: Words stricken are deletions; words underlined are additioms.

105



5-2484C-04 Proposed CS for SB 1652

(1) CITIZEN SUPPORT ORGANIZATION.--The division may

support the establishment of a citizen support organization to

provide assistance, funding, and promotional support for the

cultural and arts programs of the division. For purposes of

this section, the term "citizen support organization" means an

organization that is:

(a) A Florida corporation not for profit incorporated
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under the provisions of chapter 617 and approved by the

9| Department of State:

10 (b) Organized and operated to conduct programs and

11| activities; raise funds; request and receive grants, gifts,

12| and bequests of money; acquire, receive, hold, invest, and

13| administer, in its own name, securities, funds, objects of

14| value, or other property, real or personal; and make

15| expenditures to or for the direct or indirect benefit of the

16| division or individual program units of the division;

17 (c) Determined by the division to be consistent with

18| the goals of the division and in the best interests of the

19| state; and
20 (d) Approved in writing by the division to operate for

21| the direct or indirect benefit of the division; such approval

22| shall be given in a letter of agreement from the division.

23 (2) USE OF ADMINISTRATIVE SERVICES AND PROPERTY.--

24 (a) The division may fix and collect charges for the

25| rental of facilities and properties managed by the division

26| and may permit, without charge, appropriate use of

27| administrative services, property, and facilities of the

28| division by a citizen support organization, subject to the

29| provigsions of this section. Such use must be directly in

30| keeping with the approved purposes of the citizen support

31| organization and may not be made at times or places that would

24
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‘unreasonably interfere with opportunities for the general

public to use such facilities for established purposes. Any

moneys received from rentals of facilities and properties

managed by the division may be held in the operating trust

fund of the division or in a separate depository account in

the name of the citizen support organization and subject to

the provisions of the letter of agreement with the division.

W g O U W

(b) The division may prescribe by rule any condition

9| with which a citizen support organization shall comply in

10| order to use division administrative services, property, or

11| facilities.

12 (c) The division shall not permit the use of any

13| administrative services, property, or facilities of the state

14| by a citizen support organization which does not provide equal

15| membership and employment opportunities to all persons

16| regardless of race, color, religion, sex, age, or national

17| origin.
18 (3) ANNUAL AUDIT.--The citizen support organization

19| shall provide for an annual financial audit in accordance with

20| s. 215.981.

21 Section 24. Paragraph (a) of subsection (1) of section

22| 267.0612, Florida Statutes, is amended to read:

23 267.0612 Florida Historical Commission; creation;
24| membership; powers and duties.--In order to enhance public
25| participation and involvement in the preservation and

26| protection of the state's historic and archaeological sites
27| and properties, there is created within the Department of
28| State the "Florida Historical Commission." The commission
29| shall serve in an advisory capacity to the director of the
30| Division of Historical Resources to assist the director in

31

25
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carrying out the purposes, duties, and responsibilities of the
division, as specified in this chapter.

(1) (a) The commission shall be composed of 171 members.
Seven members shall be appointed by the Governor in
consultation with the Secretary of State, two members shall be
appointed by the President of the Senate, and two members

shall be appointed by the Speaker of the House of
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Representatives. Of the seven members appointed by the

9| Governor, one member must be a licensed architect who has

10| expertise in historic preservation and architectural history;
11| one member must be a professional historian in the field of

12| American history; one member must be a professional

13| architectural historian; one member must be an archaeologist
14| specializing in the field of prehistory; and one member must
15| be an archaeologist specializing in the historic period. The
16| remaining two members appointed by the Governor and the two

17| members appointed by the President of the Senate and the

18| Speaker of the House of Representatives, respectively, must be
19| representatives of the general public with demonstrated

20| interest in the preservation of Florida's historical and

21| archaeological heritage. At least one member of the commission
22| shall be a resident of a county that has a population of

23| 75,000 or fewer tess. A member whose term has expired shall

24| continue to serve on the commission until such time as a

25| replacement is appointed.

26 Section 25. Paragraphs (b) and (c¢) of subsection (1)
27| of section 267.0731, Florida Statutes, are amended to read:

28 267.0731 Great Floridians Program.--The division shall
29| establish and administer a program, to be entitled the Great

30| Floridians Program, which shall be designed to recognize and

31| record the achievements of Floridians, living and deceased,

26
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who have made major contributions to the progress and welfare
of this state.

(1)

(b) In formulating its nominations, the division shall
also seek the assistance of the organization Museum-of-Fieorida
History-Feundatieny-Inerr-or-its-suececesser, acting in the

capacity as a citizen support organization of the division,
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pursuant to s. 267.17 and approved to act on behalf of the

9| Museum of Florida History.

10 (¢) Annually, the division shall convene an ad hoc

11| committee composed of representatives of the Governor, each
12| member of the Florida Cabinet, the President of the Senate,
13| the Speaker of the House of Representatives, and the

14| organization described in paragraph (b) Museum-ef-Flerida

15| Histery-Feundatien;-Ine. This committee shall meet at least

16| twice. The committee shall nominate not fewer than two persons
17| whose names shall be submitted to the Secretary of State with
18| the recommendation that they be honored with the designation
19| "Great Floridian."

20 Section 26. Subsection (3) of section 267.16, Florida

21| Statutes, is repealed.
22 Section 27. Section 288.0251, Florida Statutes, 1is

23| amended to read:
24 288.0251 International development outreach activities

25| in Latin America and Caribbean Basin.--The Office of Tourigm,

26| Trade, and Economic Development Bepartment-of-State may

27| contract for the implementation of Florida's intermnational
28| volunteer corps to provide short-term training and technical
29| assistance activities in Latin America and the Caribbean

30| Basin. The entity contracted under this section must require

31| that such activities be conducted by qualified volunteers who

27
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are citizens of the state. The contracting agency must have a
statewide focus and experience in coordinating international
volunteer programs.

Section 28. Subsections (1), (2), and (3) of section
288.809, Florida Statutes, are amended to read:

288.809 Florida Intergovernmental Relatiomns

Foundation; use of property; board of directors; audit.--
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(1) DEFINITIONS.--For the purposes of this section,

9] the term:

10 (a) "Florida Intergovernmental Relations Foundation"
11| means a direct-support organization:

12 1. Which is a corporation not for profit that is

13| incorporated under the provisions of chapter 617 and approved
14| by the Department of State;

15 2. Which is organized and operated exclusively to

16| solicit receive, hold, invest, and administer property and,

17| subject to the approval of the Office of Tourism, Trade, and

18| Economic Development Bepartment-of-State, to make expenditures

19| to or for the promotion of intergovernmental relations

20| programs; and

21 3. Which the Office of Tourism, Trade, and Economic

22| Development Bepartment-ef-State, after review, has certified
23| to be operating in a manner consistent with the policies and
24| goals of the office department.

25 (b) "Personal services" includes full-time or

26| part-time personnel, as well as payroll processing.

27 (2) USE OF PROPERTY.--The Office of Tourism, Trade,

28| and Economic Development department:

29 (a) Is authorized to permit the use of property,
30| facilities, and personal services of the Office of Tourism,

31

28
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Trade, and Economic Development department by the foundation,

subject to the provisions of this section.

(b) shall prescribe conditions with which the
foundation must comply in order to use property, facilities,
or personal services of the Office of Tourism, Trade, and

Economic Development department. Such conditions shall provide

for budget and audit review and for oversight by the Office of
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Tourism, Trade, and Economic Development department.

9 (c¢) Shall not permit the use of property, facilities,
10| or personal services of the foundation if the foundation does
11| not provide equal employment opportunities to all persons,
12| regardless of race, color, national origin, sex, age, or
13| religion.

14 (3) BOARD OF DIRECTORS.--The board of directors of the
15| foundation shall be composed of seven members appointed by the
16| Governor Seeretary-ef-State, of whom no more than three shall
17| be employees or elected officials bf the state.

18 Section 29. Section 288.816, Florida Statutes, is

19| amended to read:

20 288.816 Intergovernmental relations.--

21 (1) The Office of Tourism, Trade, and Economic

22| Development Seeretary-eof-State shall be responsible for

23| consular operations and the sister city and sister state

24| program and shall serve as liaison with foreign, federal, and
25| other state international organizations and with county and
26| municipal governments in Florida.

27 (2) The Office of Tourism, Trade, and Economic

28| Development seeretary shall be responsible for all consular

29| relations between the state and all foreign governments doing

30| business in Florida. The office seeretary shall monitor

31| United States laws and directives to ensure that all federal

29
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treaties regarding foreign privileges and immunities are
properly observed. The office seeretary shall promulgate rules
which shall:

(a) Establish a viable system of registration for
foreign government officials residing or having jurisdiction
in the state. Emphasis shall be placed on maintaining active

communication between the secretary and the United States
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Department of State in order to be currently informed

9| regarding foreign governmental personnel stationed in, or with
10| official responsibilities for, Florida. Active dialogue shall
11| also be maintained with foreign countries which historically
12| have had dealings with Florida in order to keep them informed
13| of the proper procedure for registering with the state.

14 (b) Maintain and systematically update a current and
15| accurate list of all such foreign governmental officials,

16| consuls, or consulates.

17 (c) 1Issue certificates to such foreign governmental

18| officials after verification pursuant to proper investigations
19| through United States Department of State sources and the

20| appropriate foreign government.

21 (d) Verify entitlement to sales and use tax exemptions
22| pursuant to United States Department of State guidelines and
23| identification methods.

24 (e) Verify entitlement to issuance of special motor

25| wvehicle license plates by the Division of Motor Vehicles of

26| the Department of Highway Safety and Motor Vehicles to

27| honorary consuls or such other officials representing foreign
28| governments who are not entitled to issuance of special Consul
29| Corps license plates by the United States Government.

30 (f) Establish a system of communication to provide all

31| state and local law enforcement agencies with information

30
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regarding proper procedures relating to the arrest or
incarceration of a foreign citizen.

(g) Request the Department of Law Enforcement to
provide transportation and protection services when necessary
pursuant to s. 943.68.

(h) Coordinate, when necessary, special activities

between foreign governments and Florida state and local
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governments. These may include Consular Corps Day, Consular
9| Corps conferences, and various other social, cultural, or
10| educational activities.

11 (i) Notify all newly arrived foreign governmental

12| officials of the services offered by the Office of Tourism,

13| Trade, and Economic Development seeretary.

14 (3) The Office of Tourism, Trade, and Economic

15| Development Seeretary-of-State shall operate the sister city
16| and sister state program and establish such new programs as

17| needed to further global understanding through the interchange
18| of people, ideas, and culture between Florida and the world.
19| To accomplish this purpose, the office seeretary shall have

20| the power and authority to:

21 (a) Coordinate and carry out activities designed to

22| encourage the state and its subdivisions to participate in

23| sister city and sister state affiliations with foreign

24| countries and their subdivisions. Such activities may include
25| a State of Florida sister cities conference.

26 (b) Encourage cooperation with and disseminate

27| information pertaining to the Sister Cities International

28| Program and any other program whose object is to promote

29| linkages with foreign countries and their subdivisions.

30
31

31

CODING: Words strieken are deletions; words underlined are additions.

113



5-2484C-04 Proposed CS for SB 1652

(c) Maximize any aid available from all levels of
government, public and private agencies, and other entities to
facilitate such activities.

(d) Establish a viable system of registration for
sister city and sister state affiliations between the state
and foreign countries and their subdivisions. Such system

shall include a method to determine that sufficient ties are
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properly established as well as a method to supervise how

9| these ties are maintained.

10 (e) Maintain a current and accurate listing of all

11| such affiliations. Sister city affiliations shall not be

12| discouraged between the state and any country specified in s.
13| 620(£f) (1) of the federal Foreign Assistance Act of 1961, as
14| amended, with whom the United States is currently conducting
15| diplomatic relations unless a mandate from the United States
16| Government expressly prohibits such affiliations.

17 (4) The Office of Tourism, Trade, and Economic

18| Development Seeretary-eof-State shall serve as a contact for

19| the state with the Florida Washington Office, the Florida

20| Congressional Delegation, and United States Government

21| agencies with respect to laws or policies which may affect the
22| interests of the state in the area of international

23| relations. All inquiries received regarding international

24| economic trade development or reverse investment opportunities
25| shall be referred to Enterprise Florida, Inc. In addition,

26| the office seeretary shall serve as liaison with other states
27| with respect to international programs of interest to

28| Florida. The office seeretary shall also investigate and make
29| suggestions regarding possible areas of joint action or

30| regional cooperation with these states.

31
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(5) The Office of Tourism, Trade, and Economic

Development Seeretary-of-State shall have the power and duty
to encourage the relocation to Florida of consular offices and
multilateral and international agencies and organizations.

(6) The Office of Tourism, Trade, and Economic

Development Seeretary-of-State, through membership on the

board of directors of Enterprise Florida, Inc., shall help to
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contribute an international perspective to the state's

9| development efforts.

10 Section 30. Subsection (1) of section 288.8175,

11| Florida Statutes, is amended to read:

12 288.8175 Linkage institutes between postsecondary

13| institutions in this state and foreign countries.--

14 (1) As used in this section, the term "department"

15| means the Department of Education State.

16 Section 31. Subsection (9) of section 440.02, Florida
17| Statutes, and paragraph (b) of subsection (15), as amended by
18| section 2 of chapter 2003-412, Laws of Florida, are amended to
19| read:

20 440.02 Definitions.--When used in this chapter, unless
21| the context clearly requires otherwise, the following terms

22| shall have the following meanings:

23 (9) "Corporate officer" or "officer of a corporation"
24| means any person who fills an office provided for in the

25| corporate charter or articles of incorporation filed with the
26| Division of State Recordings €erperatiens of the Department of
27| State or as permitted or required by chapter 607. As to
28| persons engaged in the construction industry, the term
29| "officer of a corporation" includes a member owning at least

30| 10 percent of a limited liability company created and approved

317] under chapter 608.

33
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(15)

(b) "Employee" includes any person who is an officer
of a corporation and who performs services for remuneration
for such corporation within this state, whether or not such
services are continuous.

1. Any officer of a corporation may elect to be exempt

from this chapter by filing written notice of the election

o N o0 U WD

with the department as provided in s. 440.05.

9 2. As to officers of a corporation who are engaged in
10| the construction industry, no more than three officers of a

11| corporation or of any group of affiliated corporations may

12| elect to be exempt from this chapter by filing written notice
13| of the election with the department as provided in s. 440.05.

14| Officers must be shareholders, each owning at least 10 percent
15| of the stock of such corporation and listed as an officer of

16| such corporation with the Division of State Recordings

17| €erperatiens of the Department of State, in order to elect

18| exemptions under this chapter. For purposes of this

19| subparagraph, the term "affiliated" means and includes one or
20| more corporations or entities, any one of which is a

21| corporation engaged in the construction industry, under the
22| same or substantially the same control of a group of business
23| entities which are connected or associated so that one entity
24| controls or has the power to control each of the other

25| business entities. The term "affiliated" includes, but is not
26| limited to, the officers, directors, executives, shareholders
27| active in management, employees, and agents of the affiliated
28| corporation. The ownership by one business entity of a

29| controlling interest in another business entity or a pooling

30| of equipment or income among business entities shall be prima

31| facie evidence that one business is affiliated with the other.

34

CODING: Words striecken are deletions; words underlined are additions.

116



5-2484C-04 Proposed CS for SB 1652

3. An officer of a corporation who elects to be exempt
from this chapter by filing a written notice of the election
with the department as provided in s. 440.05 is not an

employee.

Services are presumed to have been rendered to the corporation

if the officer is compensated by other than dividends upon
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shares of stock of the corporation which the officer owns.

9 Section 32. Subsections (3) and (11) of section

10| 440.05, Florida Statutes, are amended to read:

11 440.05 Election of exemption; revocation of election;
12| notice; certification.--

13 (3) Each officer of a corporation who is engaged in
14| the construction industry and who elects an exemption from

15| this chapter or who, after electing such exemption, revokes
16| that exemption, must mail a written notice to such effect to
17| the department on a form prescribed by the department. The

18| notice of election to be exempt from the provisions of this
19| chapter must be notarized and under oath. The notice of

20| election to be exempt which is submitted to the department by
21| the officer of a corporation who is allowed to claim an

22| exemption as provided by this chapter must list the name,

23| federal tax identification number, social security number, all
24| certified or registered licenses issued pursuant to chapter
25] 489 held by the person seeking the exemption, a copy of

26| relevant documentation as to employment status filed with the
27| Internal Revenue Service as specified by the department, a

28| copy of the relevant occupational license in the primary

29| jurisdiction of the business, and the registration number of

30| the corporation filed with the Division of State Recordings

31| €erperatiens of the Department of State along with a copy of
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the stock certificate evidencing the required ownership under
this chapter. The notice of election to be exempt must
identify each corporation that employs the person electing the
exemption and must list the social security number or federal
tax identification number of each such employer and the
additional documentation required by this section. In 7

addition, the notice of election to be exempt must provide
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that the officer electing an exemption is not entitled to

9| benefits under this chapter, must provide that the election

10| does not exceed exemption limits for officers provided in s.
11| 440.02, and must certify that any employees of the corporation
12| whose officer elects an exemption are covered by workers'

13| compensation insurance. Upon receipt of the notice of the

14| election to be exempt, receipt of all application fees, and a
15| determination by the department that the notice meets the

16| requirements of this subsection, the department shall issue a
17| certification of the election to the officer, unless the

18| department determines that the information contained in the

19| notice is invalid. The department shall revoke a certificate
20| of election to be exempt from coverage upon a determination by
27| the department that the person does not meet the requirements
22| for exemption or that the information contained in the notice
23| of election to be exempt is invalid. The certificate of

24| election must list the name of the corporation listed in the
25| request for exemption. A new certificate of election must be
26| obtained each time the person is employed by a new or

27| different corporation that is not listed on the certificate of
28| election. A copy of the certificate of election must be sent
29| to each workers' compensation carrier identified in the

30| request for exemption. Upon filing a notice of revocation of

31| election, an officer who is a subcontractor or an officer of a
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corporate subcontractor must notify her or his contractor.
Upon revocation of a certificate of election of exemption by
the department, the department shall notify the workers'
compensation carriers identified in the request for exemption.
(11) Any corporate officer permitted by this chapter
to claim an exemption must be listed on the records of this

state's Secretary of State, Division of State Recordings
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€erperations, as a corporate officer. The department shall
9| issue a stop-work order under s. 440.107(1) to any corporation
10| who employs a person who claims to be exempt as a corporate
11| officer but who fails or refuses to produce the documents
12| required under this subsection to the department within 3
13| business days after the request is made.
14 Section 33. Subsection (4) of section 607.0401,
15| Florida Statutes, is amended to read:
16 607.0401 Corporate name.--A corporate name:
17 (4) Must be distinguishable from the names of all
18| other entities or filings, except fictitious name
19| registrations pursuant to s. 865.09, organized, registered, or
20| reserved under the laws of this state, which names are on file
21| with the Division of State Recordings €erperatiens.
22 Section 34. Paragraph (b) of subsection (1) and
23| subsection (2) of section 607.1506, Florida Statutes, are
24| amended to read:
25 607.1506 Corporate name of foreign corporation.--
26 (1) A foreign corporation is not entitled to file an
27| application for a certificate of authority unless the
28| corporate name of such corporation satisfies the requirements
29| of s. 607.0401. If the corporate name of a foreign corporation
30| does not satisfy the requirements of s. 607.0401, the foreign

31
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corporation, to obtain or maintain a certificate of authority
to transact business in this state:

(b) May use an alternate name to transact business in
this state if its real name is unavailable. Any such alternate
corporate name, adopted for use in this state, shall be
cross-referenced to the real corporate name in the records of

the Division of State Recordings €erperatiens. If the
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corporation's real corporate name becomes available in this

9] state or the corporation chooses to change its alternate name,
10| a copy of the resolution of its board of directors changing or
11| withdrawing the alternate name, executed as required by s.

12] 607.0120, shall be delivered for filing.

13 (2) The corporate name (including the alternate name)
14| of a foreign corporation must be distinguishable upon the

15| records of the Division of State Recordings €erperatiens from:
16 (a) Any corporate name of a corporation incorporated
17| or authorized to transact business in this state;

18 (b) The alternate name of another foreign corporation
19| authorized to transact business in this state;

20 (c) The corporate name of a not-for-profit corporation
21| incorporated or authorized to transact business in this state;
22| and

23 (d) The names of all other entities or filings, except
24| fictitious name registrations pursuant to s. 865.09, organized
25| or registered under the laws of this state that are on file

26| with the Division of State Recordings €Eerperatiens.

27 Section 35. Paragraph (e) of subsection (1) of section

28| 617.0401, Florida Statutes, is amended to read:

29 617.0401 Corporate name.--
30 (1) A corporate name:
31

38

CODING: Words strieken are deletions; words underlined are additions.

120



5-2484C-04 Proposed CS for SB 1652

1 (e) Must be distinguishable from the names of all

2| other entities or filings, except fictitious name

3| registrations pursuant to s. 865.09, organized, registered, or
4| reserved under the laws of this state, that are on file with

5| the Division of State Recordings €erperatiens.

6 Section 36. Subsections (2) and (4) of sectiomn

71 617.1506, Florida Statutes, are amended to read:

8 617.1506 Corporate name of foreign corporation.--

9 (2) The corporate name, including the alternate name,

10| of a foreign corporation must be distinguishable, within the

11| records of the Division of State Recordings €erporations,

12| from: '

13 (a) The alternate name of another foreign corporation

14| authorized to transact business in this state.

15 (b) The corporate name of a not-for-profit corporation
16| incorporated or authorized to transact business in this state.
17 (c) The names of all other entities or filings, except
18| fictitious name registrations pursuant to s. 865.09,

19| organized, or registered under the laws of this state, that

20| are on file with the Division of State Recording €erporatioens.

21 (4) The corporate name must be distinguishable from

22| the names of all other entities or filings, organized,

23| registered, or reserved under the laws of the state that are
24| on file with the Division of State Recordings €erperatiens,

25| except fictitious name registrations pursuant to s. 865.009.

26 Section 37. Subsection (3) of section 620.103, Florida
27| Statutes, is amended to read:

28 620.103 Name of limited partnership.--The name of each
29| domestic limited partnership as set forth in its certificate

30| of limited partnership and the name of each foreign limited

31
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partnership as set forth in its application for registration
as a foreign limited partnership:

(3) Must be distinguishable from the names of all
other entities or filings, except fictitious name
registrations pursuant to s. 865.09, organized, registered, or
reserved under the laws of this state, the names of which are

on file with the Division of State Recordings €Eerperatiems of
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the Department of State.
9 Section 38. Paragraph (c) of subsection (2) of section

10| 865.09, Florida Statutes, is amended to read:

11 865.09 Fictitious name registration.--
12 (2) DEFINITIONS.--As used in this section:
13 (c) "Division" means the Division of State Recordings

14| €orporatiens of the Department of State.

15 Section 39. The following programs, functions, and

16| activities are hereby transferred by a type two transfer, as

17| defined in section 20.06(2), Florida Statutes, from the

18| Department of State to the Office of Tourism, Trade, and

19| Economic Development within the Executive Office of the

20| Governor:

21 (1) The provision of assistance and facilities to the

22| Organization of American States, as authorized and governed by

23| section 15.17, Florida Statutes, as that section exists on
24| June 30, 2004.

25 (2) State protocol officer functions, as authorized

26| and governed by section 15.19, Florida Statutes, as that

27| section exists on June 30, 2004.

28 (3) International development outreach activities in

29| Latin America and the Caribbean Basin, as authorized and

30| governed by section 288.0251, Florida Statutes.
31
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(4) The Florida Intergovernmental Relations

Foundation, as authorized an governed by section 288.809,

Florida Statutes.

(5) Intergovernmental relations functions, as

authorized and governed by section 288.816, Florida Statutes.

Notwithstanding section 20.06(2), Florida Statutes, trust

funds associated with these programs, functions, and
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activities shall remain within the Department of State.

9 Section 40. Linkage institutes between postsecondary

10| institutions in this state and foreign countries, as

11| authorized and governed by section 288.817, Florida Statutes,

12| are transferred by a type two transfer, as defined in section

13| 20.06(2), Florida Statutes, from the Department of State to

14| the Department of Education. Notwithstanding section 20.06(2),

15| Florida Statutes, trust funds associated with these institutes

16| shall remain within the Department of State.
17 Section 41. Sections 15.0913, 15.17, 15.19, 265.51,
18] 265.52, 265.53, 265.54, 265.55, and 265.56, Florida Statutes,

19| are repealed.
20 Section 42. If any provision of this act or its

21| application to any person or circumstance is held invalid, the

22| invalidity does not affect other provisions or applications of

23| the act which can be given effect without the invalid

24| provision or application, and to this end the provisions of

25| this act are severable.

26 Section 43. Except as otherwise expressly provided in
27| this act, this act shall take effect July 1, 2004.

28 /

29
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: CS/CS/SB 1174
SPONSOR: Natural Resources Committee, Comprehensive Planning Committee and Senator Bennett
SUBJECT: Smart Growth Study Commission
DATE: April 15, 2004 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Herrin Yeatman CP Fav/CS
2. Branning Kiger NR Fav/CS
3. Rhea oyt~ Wilson W/ GO
4. [\ RC
5.
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Summrary:

The bill creates the 2005 Smart Growth Study Commission (commission). This bill requires the
Governor, the Speaker of the House of Representatives, and the President of the Senate to each
appoint 5 voting members representing specific interests and provides for the appointment of
ex-officio members. The commission is required to review the implementation of the state’s
growth management programs and make recommendations relating to certain issues identified in

the bill.

In addition, the bill requires the commission to hold at least eight public hearings throughout the
state, which are scheduled every 60 days, to solicit input regarding better coordination of state
and local growth management programs. It allows for the appointment of an executive director
and technical advisory committees. The bill authorizes per diem and travel expenses for
commission members and those members of a technical advisory committee. The Department of
Community Affairs (DCA) must provide staff assistance to the executive director and the
commission.

This bill requires the commission to provide a report to the Governor, the Speaker of the House
of Representatives, and the President of the Senate by January 1, 2006. This report must address
certain issues and the DCA is required to prepare legislative recommendations that are consistent
with the report for consideration by the 2006 Legislature. Finally, the bill appropriates $300,000
from the General Revenue Fund to DCA for the implementation of the bill.

This bill creates a new section of the Florida Statutes.
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Present Situation:
A. Executive Branch Organization.

Chapter 20, F.S., establishes the structure of executive branch agencies. Section 20.03 (10), F.S.,
defines a “commission,” unless otherwise required by the State Constitution, to mean:

... abody created by specific statutory enactment within a department, the office of the
Governor, or the Executive Office of the Governor and exercising limited
quasi-legislative or quasi-judicial powers, or both, independently of the head of the
department or the Governor.

Section 20.03(7), F.S., defines the term “council” or “advisory council” to mean:

... an advisory body created by specific statutory enactment and appointed to function on
a continuing basis for the study of the problems arising in a specified functional or
program area of state government and to provide recommendations and policy
alternatives.

Section 20.052, F.S., proves that advisory bodies, commission, boards of trustees and other
collegial bodies created by statutory enactment must be established, evaluated, or maintained in
accordance with specific standards:

» It may be created only when it is found to be necessary and beneficial to the
furtherance of a public purpose.
» It must be terminated when it is no longer necessary and beneficial to the furtherance
of a public purpose.
»  The Legislature and the public must be kept informed of the numbers, purposes,
membership, activities, and expenses of these entities.
» A collegial body may not be created or reestablished unless:
o It meets a statutorily defined purpose.
o Its powers and responsibilities conform with the definitions for governmental
units in s. 20.03, F.S.
o Its members, unless expressly provided otherwise in the State Constitution, are
appointed for 4-year staggered terms; and
o Its members, unless expressly provided otherwise by specific statutory enactment,
serve without additional compensation or honorarium, and are authorized to
receive only per diem and reimbursement for travel expenses as provided in
s. 112.061, F.S

Additionally, s. 20.052, F.S., requires the private citizen members of an advisory body that is
adjunct to an executive agency to be appointed by the Governor, the head of the department, the

executive director of the department, or a Cabinet officer.

All meetings and records of such an entity are public under the requirements of's. 286.011, F.S.,
and ch. 119, F.S.
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Under the section, upon termination, all records of the collegial body are to be appropriately
stored by the executive agency to which it was adjunct, and any property assigned to it must be
reclaimed by that agency. The collegial body is not authorized to perform any activities after the
effective date of its abolition.

B. State, Regional, and Local Planning.

Beginning in 1972, Florida enacted a series of statutes that implemented a coordinated system of
state, regional, and local planning. Chapter 163, F.S., provides a comprehensive growth
management process that incorporates some principles of smart growth. The 1985 Growth
Management Act added the concurrency requirement to ensure that facilities and services
necessary to support development be made available concurrently with the impacts of
development. However, many of Florida’s communities continue to grapple with the issue of
urban sprawl. Development, in many cases, has been directed to areas with adequate road
capacity although the costs of development in those areas may be higher.

Florida’s growth management system includes: the Local Government Comprehensive Planning
and Land Development Regulation Act of 1985; ss. 163.3161-163.3244, F.S.; chapter 380, F.S.,
Land and Water Management, which includes the Development of Regional Impact and Areas of
Critical State Concern programs; chapter 186, F.S., establishing regional planning councils and
requiring the development of state and regional plans; and chapter 187, F.S., the State
Comprehensive Plan.

The Local Government Comprehensive Planning and Land Development Regulation Act of
1985, (“Act”) ss. 163.3161-163.3244, F.S., establishes a growth management system in Florida
which requires each local government (or combination of local governments) to adopt a
comprehensive land use plan that includes certain required elements, such as: a future land use
plan; capital improvements element; and an intergovernmental coordination element. The local
government comprehensive plan is intended to be the policy document guiding local
governments in their land use decision-making. Under the Act, the department was required to
adopt by rule minimum criteria for the review and determination of compliance of the local
government comprehensive plan elements with the requirements of the Act. Such minimum
criteria must require that the elements of the plan are consistent with each other and with the
state comprehensive plan and the regional policy plan; that the elements include policies to guide
future decisions and programs to ensure the plans would be implemented; that the elements
include processes for intergovernmental coordination; and that the elements identify procedures
for evaluating the implementation of the plan. The original minimum criteria rule for reviewing
local comprehensive plans and plan amendments was adopted by the department on

March 6, 1986 as Rule 9J-5, Florida Administrative Code (F.A.C.).

Chapter 380, F.S., includes the Development of Regional Impact (DRI) program, enacted as part
of the Florida Environmental Land and Water Management Act of 1972. The DRI Program is a
vehicle that provides state and regional review of local land use decisions regarding large
developments that, because of their character, magnitude, or location, would have a substantial
effect on the health, safety, or welfare of the citizens of more than one county. For those land
uses that are subject to review, numerical thresholds are identified in s. 380.0651, F.S., and

Rule 28-24, F.A.C.
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Under s. 380.06(19), F.S., any proposed change to a previously approved DRI which creates a
substantial likelihood of additional regional impact, or any type of regional impact constitutes a
“substantial deviation” which requires further DRI review and requires a new or amended local
development order. The statute sets out criteria for determining when certain changes are to be
considered substantial deviations without need for a hearing, and provides that all such changes
are considered cumulatively.

Chapter 186, F.S., provides for the creation of 11 regional planning councils (RPCs) and for the
adoption of strategic regional policy plans by the RPCs. These strategic regional policy plans
must be consistent with the state comprehensive plan.

The state comprehensive plan, chapter 187, F.S., was enacted in 1985, to provide long-range
guidance for the orderly, social, economic, and physical growth of the state. The plan includes
twenty-six goals covering subjects that include: for example, land use; urban and downtown
revitalization; public facilities; transportation; water resources; and natural systems and
recreational lands. By October 1st of each odd-numbered year, the Governor’s Office is required
to prepare any proposed revisions to the state comprehensive plan deemed necessary and present
proposed revisions to the Administration Commission. The Administration Commission is then
required to review such recommendations and forward to the Legislature any proposed
amendments approved by the Commission.

Smart Growth

During the 2003 Regular Session, the Committee on Comprehensive Planning heard
presentations on smart growth development strategies. The concept of smart growth involves
redirecting growth in areas with adequate infrastructure which, in turn, leads to more efficient
transportation, revitalization of neighborhoods, and preservation of surrounding green space. In
contrast, sprawling development may result in higher taxes, traffic congestion, and investment
dollars being diverted from older neighborhoods. The presentations to the committee focused on
strategies for redirecting growth through infill and redevelopment and the use of urban growth
boundaries as a method for targeting growth in areas with available infrastructure.

Urban Infill and Redevelopment
Strategies for promoting and encouraging urban infill and redevelopment may include regulatory
changes to reduce barriers to these projects, reducing developer’s costs, and improving the
market for high density development.' The Legislative Committee on Intergovernmental
Relations produced an interim project report in 1997 on developing a state urban policy. The
committee reached consensus on the following strategies that should be part of the framework
for the state’s urban policy:
e Supporting and promoting fiscally strong, sustainable, and livable urban centers;
e Recognizing infill development and redevelopment is necessary to promote and support
fiscally strong, sustainable, and livable centers;
e Supporting compact, multi-functional urban centers through the adoption and support of
policies that reduce urban sprawl;

! See http://www.lcd.state.or.us/tgm/pub/linfill.htm, Transportation and Growth Management Program (Oregon).
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e Encouraging communities to include a redesign step, involving citizens in the redesign
initiative prior to redevelopment;

e Adopting macro-level urban policies and providing local governments with the flexibility
to determine and address their urban priorities;

e Enhancing the linkages between land and water use planning and transportation planning
for current and future designated urban areas;

e Amending existing concurrency requirements for urban areas in order to promote
redevelopment efforts where such changes do not jeopardize public health and safety;

e Requiring that all proposed developments receive a full-cost accounting review in order
to provide a more accurate estimate of the true development costs incurred by the local
government;

e Requiring general-purpose local governments, school boards, and local community
colleges to coordinate on educational issues, including planning functions and the
development of joint facilities;

e Promoting mass transit systems for urban centers, including multi-modal transportation
feeder systems;

e Integrating state programs that have been developed to promote economic development
and neighborhood revitalization through incentives in order to promote the development
of designated urban infill areas; and

e Encouraging the location of appropriate public facilities within urban centers.>

The Florida Legislature passed urban infill and redevelopment legislation in 1999, allowing local
governments to designate urban infill and redevelopment areas.’ The intent of this legislation
was to have a holistic approach to revitalizing urban centers, ensuring the adequate provision of
infrastructure and education facilities, and the creation of jobs and economic opportunity. The
bill provided incentives for designating urban infill and redevelopment areas and created a grant
program for local governments. The Legislature appropriated $2.5 million in fiscal year 2000-01
to implement the Urban Infill and Redevelopment Assistance Grant Program.

In addition, the legislation provided exceptions from transportation concurrency requirements,
substantial deviation thresholds for Developments of Regional Impact, and limitations on
comprehensive plan amendments for certain types of development within designated urban infill
and redevelopment areas. The Florida Local Government Development Agreement Act was
revised to provide certain assurances to the developer of a brownfields site. Also, it amended
annexation laws to allow for the annexation of an unincorporated area through a single ‘
referendum of the residents in the area proposed for annexation. The bill authorized the use of
eminent domain for an unincorporated enclave surrounded by a community development district.
It also established procedures for a county or combination of counties and municipalities to
develop and adopt plans to improve efficiency, coordination, and delivery of local services.
Finally, the legislation created the State Housing Tax Credit Program authorizing tax credits to
be issued against the state corporate income tax and established the Urban Homesteading
Program within the Governor’s Office to make single-family housing properties available to
eligible low-income buyers.

? Report on the Development of a State Urban Policy, Legislative Committee on Intergovernmental Relations, February 1998
at 99-102.
* Ch. 99-378, 5. 1, Laws of Fla.
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The Leglslature has prov1ded incentives for a local government that has adopted an urban infill
and redevelopment plan.* These incentives include the issuance of revenue bonds under
s..163.385, F.S., and the option of employing tax increment financing under s. 163.387, F.S., to
finance the implementation of the plan. Further, a local government that has adopted an urban
infill and redevelopment plan may exercise the powers of a community redevelopment
neighborhood improvement district under s. 163.514, F.S., which includes the authority to levy a
special assessment. An area designated as an urban infill and redevelopment area is given a
priority in the allocation of private activity bonds from the state pool under s. 159.807, F.S.
Notwithstanding the incentives for urban infill and redevelopment, there are persistent barriers to
urban infill and redevelopment projects.

Effect of Proposed Changes:

Section 1 creates the 2005 Smart Growth Study Commission. The commission consists of

15 voting members with the Governor, President of the Senate, and the Speaker of the House of
Representatives each appointing 5 members. The chair of the commission is to be selected by the
Governor from his or her appointees and will vote only if there is a tie vote. The commission
shall also have the following ex officio members: the secretaries of the Department of
Transportation, DCA, and the Department of Environmental Protection, the executive director of
the Fish and Wildlife Conservation Commission, and the Commissioner of Agriculture or their
designees; 2 members of the House of Representatives appointed by the Speaker; and 2 Senators
appointed by the President of the Senate.

The members of the commission are to be appointed by July 1, 2004, and the first meeting held
by September 1, 2004. A vacancy on the commission will be filled in the same manner as the
original appointment. The Governor, Speaker of the House of Representatives, and the President
of the Senate must each appoint members that represent each of the following:

Business interests, including development and real estate;

Agricultural interests, including farming, aquaculture, ranching, and forestry;

Local and regional governments;

Environmental interests, including nonprofit organizations that promote conservation or
protection of natural resources; and

o Citizens organizations, including community associations, citizen groups, and affordable
housing groups.

The bill specifies voting procedures. Each member is entitled to one vote. Actions taken by the
commission require a two-thirds approval. A majority of the members constitutes a quorum and
is required for the commission to take action. The commission is tasked with reviewing the
operation and implementation of the state’s growth management programs and laws, including,
but not limited to, chapters 163, 186, 187, and 380, F.S. Following this review, the bill requires
the commission to make specific recommendations relating to:

* Section 163.2520, F.S.
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* Determining methods to substantially improve, modify, or replace the current system of
controls and incentives for managing growth with alternatives that have a higher
likelihood of significantly improving the growth-management system;

* Implementing programs that provide necessary incentives, including financial incentives,
to promote and encourage urban infill and redevelopment;

* Determining the most appropriate agency, or combination of agencies, or the creation of
anew agency to effectively implement a partnership and appropriate oversight role with
local and regional governments for growth management;

* Enhancing the public participation at all levels of decisionmaking involving growth
management;

* Providing development interests with necessary certainty regarding where, when, and
how development will be encouraged and promoted;

* Providing coordination, incentives, and funding programs that jointly share, among state,
regional, and local government entities the responsibility for relieving overcrowded
conditions in schools, easing traffic congestion, protecting the state’s natural resources;

* Revising the development-of-regional-impact process to streamline and reduce
duplication in the application for development approval and to make any necessary
changes to the criteria used in determining whether a proposed change constitutes a
substantial deviation requiring further review; and

* Maintaining existing private property rights in a growing economy so all sectors of the
state’s economy share in an improved quality of life.

The commission is required to hold at least eight public hearings that are conducted every

60 days at different locations throughout the state. At these hearings, the commission will solicit
input from the public and interest groups on the effectiveness of Florida’s growth-management
system, with particular attention to suggestions for better coordination of local, state, and
regional growth management programs.

By January 1, 2006, the commission shall provide to the Governor, the President of the Senate,
and the Speaker of the House of Representatives, a report with specific recommendations
concerning the issues identified above. The DCA shall prepare legislative recommendations
consistent with the commission’s report for consideration by the 2006 Legislature.

The commission may appoint technical advisory committees. Commission members and the
members of any technical advisory committee that is appointed, may not receive remuneration
for their services, but members other than public officers and employees are entitled to be
reimbursed by the DCA for travel or per diem expenses pursuant to s. 112.062, F.S. Public
officers and employees are entitled to be reimbursed by their respective agencies in accordance
with s. 112.061, F.S. '

The commission may appoint an executive director, who shall report to the commission and
serve at its pleasure. The DCA shall provide the commission and the executive director with staff
assistance. The department may, upon the request of the commission, reimburse consultants if
such costs can be funded from the appropriation provided for in this act.
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Iv.

All agencies under the control of the Governor are directed, and all other agencies are requested,
to render assistance and cooperation to the commission.

The commission shall continue in existence until its public hearings and written report are
complete, but not later than January 1, 2006.

Section 2 of the bill appropriates $300,000 from the General Revenue Fund to DCA to
implement the provisions of the bill.

Section 3 provides that the bill shall take effect upon becoming a law.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:
None.

Public Records/Open Meetings Issues:
None.

Trust Funds Restrictions:

None.

Other Constitutional Issues:

The manner of appointment of statutory officers may not unconstitutionally infringe upon
the authority of the Governor to appoint executive branch officers.” The bill creates a
“commission,” which is required by s. 20.03(10), F.S., to be created within a department,
the office of the Governor, or the Executive Office of the Governor. As such, the
Governor is authorized to appoint all executive branch officers, though the Legislature is
authorized to 6provide for Senate confirmation under Article IV, s. 6 of the State
Constitution.” The bill provides for legislative officers, as well as the Governor, to
appoint members and does not provide for Senate confirmation. '

While this entity is designated a “commission,” however, its powers do not appear to
meet the definition of a commission as it does not exercise limited quasi-legislative or
quasi-judicial powers, or both, independently. Instead, the entity appears to be a council,
as provided in s. 20.03, F.S. (see, infra). While the definition of a “council” does not
specifically require it to be created within or adjunct to an executive branch entity, a
council is still within the executive branch and the same appointment requirements would

appear to apply.

> Jones v. Chiles, 638 S0.2d 48 (Fla. 1994).

® While the ultimate choice of an appointee to an executive branch office resides with the Governor, the Legislature has
established processes which limit the choices that are available to the Governor for appointment to a statutory office. For
example, the Governor is required to select the head of the Department of Transportation from a list of three nominees
forwarded to him by the Florida Transportation Commission.
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V.

VL

Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

The bill requires DCA to provide staff assistance to the commission and its executive
director. Commission members, as well as, members of technical advisory committees
appointed by the commission, are entitled to per diem and travel expenses. In addition,
the bill appropriates $300,000 from the General Revenue Fund for implementation of the
provisions of the bill.

Technical Deficiencies:

Chapter 20, F.S., establishes the structure of executive branch agencies. Section 20.03 (10), F.S,,
defines a “commission,” unless otherwise required by the State Constitution, to mean:

... abody created by specific statutory enactment within a department, the office of the
Governor, or the Executive Office of the Governor and exercising limited
quasi-legislative or quasi-judicial powers, or both, independently of the head of the
department or the Governor [emphasis added].

Section 20.03(7), F.S., defines the term “council” or “advisory council” to mean:

... an advisory body created by specific statutory enactment and appointed to function on
a continuing basis for the study of the problems arising in a specified functional or
program area of state government and o provide recommendations and policy
alternatives [emphasis added].

The entity that is created by the bill is called a “commission” but it does not appear to meet the
statutory definition of a “commission” that is provided in s. 20.03(10), F.S. Instead, it appears to
meet the definition of a “council” that is provided in s. 20.03(7), E.S., as its powers are stated on
page 4, line 4 to page 5, line 3 to make “. . . specific recommendations relating to . . . .”
particular issues and then to file a report with the Governor, the President of the Senate, and the
Speaker of the House.

Further, under the definitions of a “council” and a “commission”’ provided under s. 20.03, F.S., a
commission is a body created within a department, the office of the Governor, or the Executive
Office of the Governor. The commission created by this bill is not created adjunct to any entity.
The definition of “council” does not include a requirement that the entity be created within a
department, the office of the Governor, or the Executive Office of the Governor.
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Section 20.052(5)(a), F.S., requires the private citizen members of a commission or board of
trustees that is adjunct to an executive agency to be appointed by the Governor unless otherwise
provided by law, must be confirmed by the Senate, and must be subject to the
dual-office-holding prohibition of s. 5(a), Art. II of the State Constitution.

VII. Related Issues:
None.
VIIL Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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SENATE AMENDMENT
Bill No. CS for CS for SB 1174

Amendment. No. TN 4506

CHAMBER ACTION
Senate House
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TIME: _ 340 /)0

Senator Miller moved the following amendment:

Senate Amendment
On page 3, lines 19-21, delete those lines

and insert:

(c) Municipal and county governments;

4:14 PM 04/16/04 81174 .go18.aa
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. Summary:

The bill creates the 2005 Smart Growth Study Commission (the “commission”). This bill
requires the Governor, the Speaker of the House of Representatives, and the President of the
Senate to each appoint 5 voting members representing specific interests and provides for the
appointment of ex officio members. The commission is required to review the implementation of
the state’s growth management programs and make recommendations relating to certain issues
identified in the bill.

In addition, the bill requires the commission to hold at least eight public hearings throughout the
state, which are scheduled every 60 days, to solicit input regarding better coordination of state
and local growth management programs. It allows for the appointment of an executive director
and technical advisory committees. The bill authorizes per diem and travel expenses for
commission members and those members of a technical advisory committee. The Department of
Community Affairs (DCA) must provide staff assistance to the executive director and the
commission.

This bill requires the commission to provide a report to the Governor, the Speaker of the House
of Representatives, and the President of the Senate by December 1, 2005. This report must
address certain issues and the DCA is required to prepare legislative recommendations that are
consistent with the report for consideration by the 2006 Legislature. Finally, the bill appropriates
$300,000 from the General Revenue Fund to DCA for the implementation of the bill.

This bill creates a new section of the Florida Statutes.
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il. Present Situation:
A. Executive Branch Organization.

Chapter 20, F.S., establishes the structure of executive branch agencies. Section 20.03 (10), E.S.,
defines a “commission,” unless otherwise required by the State Constitution, to mean:

.. . abody created by specific statutory enactment within a department, the office of the
Governor, or the Executive Office of the Governor and exercising limited
quasi-legislative or quasi-judicial powers, or both, independently of the head of the
department or the Governor.

Section 20.03(7), F.S., defines the term “council” or “advisory council” to mean:

... an advisory body created by specific statutory enactment and appointed to function on
a continuing basis for the study of the problems arising in a specified functional or
program area of state government and to provide recommendations and policy
alternatives.

Section 20.052, E.S., proves that advisory bodies, commission, boards of trustees and other
collegial bodies created by statutory enactment must be established, evaluated, or maintained in
accordance with specific standards:

» It may be created only when it is found to be necessary and beneficial to the
furtherance of a public purpose.
» It must be terminated when it is no longer necessary and beneficial to the furtherance
of a public purpose.
»  The Legislature and the public must be kept informed of the numbers, purposes,
membership, activities, and expenses of these entities.
» A collegial body may not be created or reestablished unless:
o It meets a statutorily defined purpose.
o Its powers and responsibilities conform with the definitions for governmental
units in s. 20.03, F.S.
o Its members, unless expressly provided otherwise in the State Constitution, are
appointed for 4-year staggered terms; and
o Its members, unless expressly provided otherwise by specific statutory enactment,
serve without additional compensation or honorarium, and are authorized to
receive only per diem and reimbursement for travel expenses as provided in
s. 112.061, F.S

Additionally, s. 20.052, F.S., requires the private citizen members of an advisory body that is
adjunct to an executive agency to be appointed by the Governor, the head of the department, the

executive director of the department, or a Cabinet officer.

All meetings and records of such an entity are public under the requirements of s. 286.011, F.S.,
and ch. 119, F.S.
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Under the section, upon termination, all records of the collegial body are to be appropriately
stored by the executive agency to which it was adjunct, and any property assigned to it must be
reclaimed by that agency. The collegial body is not authorized to perform any activities after the
effective date of its abolition.

B. State, Regional, and Local Planning.

Beginning in 1972, Florida enacted a series of statutes that implemented a coordinated system of
state, regional, and local planning. Chapter 163, F.S., provides a comprehensive growth
management process that incorporates some principles of smart growth. The 1985 Growth
Management Act added the concurrency requirement to ensure that facilities and services
necessary to support development be made available concurrently with the impacts of
development. However, many of Florida’s communities continue to grapple with the issue of
urban sprawl. Development, in many cases, has been directed to areas with adequate road
capacity although the costs of development in those areas may be higher.

Florida’s growth management system includes: the Local Government Comprehensive Planning
and Land Development Regulation Act of 1985; ss. 163.3161-163.3244, F.S.; ch. 380, F.S., Land
and Water Management, which includes the Development of Regional Impact and Areas of
Critical State Concern programs; ch. 186, F.S., establishing regional planning councils and
requiring the development of state and regional plans; and ch. 187, F.S., the State
Comprehensive Plan.

The Local Government Comprehensive Planning and Land Development Regulation Act of
1985, (“Act”) ss. 163.3161-163.3244, F.S., establishes a growth management system in Florida
which requires each local government (or combination of local governments) to adopt a
comprehensive land use plan that includes certain required elements, such as: a future land use
plan; capital improvements element; and an intergovernmental coordination element. The local
government comprehensive plan is intended to be the policy document guiding local
governments in their land use decision-making. Under the Act, the department was required to
adopt by rule minimum criteria for the review and determination of compliance of the local
government comprehensive plan elements with the requirements of the Act. Such minimum
criteria must require that the elements of the plan are consistent with each other and with the
state comprehensive plan and the regional policy plan; that the elements include policies to guide
future decisions and programs to ensure the plans would be implemented; that the elements
include processes for intergovernmental coordination; and that the elements identify procedures
for evaluating the implementation of the plan. The original minimum criteria rule for reviewing
local comprehensive plans and plan amendments was adopted by the department on

March 6, 1986 as Rule 9J-5, Florida Administrative Code (F.A.C.).

Chapter 380, F.S., includes the Development of Regional Impact (DRI) program, enacted as part
of the Florida Environmental Land and Water Management Act of 1972. The DRI Program is a
vehicle that provides state and regional review of local land use decisions regarding large
developments that, because of their character, magnitude, or location, would have a substantial
effect on the health, safety, or welfare of the citizens of more than one county. For those land
uses that are subject to review, numerical thresholds are identified in s. 380.0651, F.S., and

Rule 28-24, F.A.C.
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Under s. 380.06(19), F.S., any proposed change to a previously approved DRI which creates a
substantial likelihood of additional regional impact, or any type of regional impact constitutes a
“substantial deviation” which requires further DRI review and requires a new or amended local
development order. The statute sets out criteria for determining when certain changes are to be
considered substantial deviations without need for a hearing, and provides that all such changes
are considered cumulatively.

Chapter 186, F.S., provides for the creation of 11 regional planning councils (RPCs) and for the
adoption of strategic regional policy plans by the RPCs. These strategic regional policy plans
must be consistent with the state comprehensive plan.

The state comprehensive plan, ch. 187, F.S., was enacted in 1985, to provide long-range
guidance for the orderly, social, economic, and physical growth of the state. The plan includes
twenty-six goals covering subjects that include: for example, land use; urban and downtown
revitalization; public facilities; transportation; water resources; and natural systems and
recreational lands. By October 1st of each odd-numbered year, the Governor’s Office is required
to prepare any proposed revisions to the state comprehensive plan deemed necessary and present
proposed revisions to the Administration Commission. The Administration Commission is then
required to review such recommendations and forward to the Legislature any proposed
amendments approved by the Commission.

Smart Growth

During the 2003 Regular Session, the Senate Committee on Comprehensive Planning heard
presentations on smart growth development strategies. The concept of smart growth involves
redirecting growth in areas with adequate infrastructure which, in turn, leads to more efficient
transportation, revitalization of neighborhoods, and preservation of surrounding green space. In
contrast, sprawling development may result in higher taxes, traffic congestion, and investment
dollars being diverted from older neighborhoods. The presentations to the committee focused on
strategies for redirecting growth through infill and redevelopment and the use of urban growth
boundaries as a method for targeting growth in areas with available infrastructure.

Urban Infill and Redevelopment
Strategies for promoting and encouraging urban infill and redevelopment may include regulatory
changes to reduce barriers to these projects, reducing developer’s costs, and improving the
market for high density development.' The Legislative Committee on Intergovernmental
Relations produced an interim project report in 1997 on developing a state urban policy. The
committee reached consensus on the following strategies that should be part of the framework
for the state’s urban policy:
* Supporting and promoting fiscally strong, sustainable, and livable urban centers;
* Recognizing infill development and redevelopment is necessary to promote and support
fiscally strong, sustainable, and livable centers;
* Supporting compact, multi-functional urban centers through the adoption and support of
policies that reduce urban sprawl;

! See http://www.lcd.state.or.us/tgm/pub/1infill.htm, Transportation and Growth Management Program (Oregon).
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e Encouraging communities to include a redesign step, involving citizens in the redesign
initiative prior to redevelopment;

* Adopting macro-level urban policies and providing local governments with the flexibility
to determine and address their urban priorities;

* Enhancing the linkages between land and water use planning and transportation planning
for current and future designated urban areas;

e Amending existing concurrency requirements for urban areas in order to promote
redevelopment efforts where such changes do not jeopardize public health and safety;

e Requiring that all proposed developments receive a full-cost accounting review in order
to provide a more accurate estimate of the true development costs incurred by the local
government;

* Requiring general-purpose local governments, school boards, and local community
colleges to coordinate on educational issues, including planning functions and the
development of joint facilities;

e Promoting mass transit systems for urban centers, including multi-modal transportation
feeder systems;

o Integrating state programs that have been developed to promote economic development
and neighborhood revitalization through incentives in order to promote the development
of designated urban infill areas; and

e Encouraging the location of appropriate public facilities within urban centers.?

The Florida Legislature passed urban infill and redevelopment legislation in 1999, allowing local
governments to designate urban infill and redevelopment areas.’ The intent of this legislation
was to have a holistic approach to revitalizing urban centers, ensuring the adequate provision of
infrastructure and education facilities, and the creation of jobs and economic opportunity. The
bill provided incentives for designating urban infill and redevelopment areas and created a grant
program for local governments. The Legislature appropriated $2.5 million in fiscal year 2000-01
to implement the Urban Infill and Redevelopment Assistance Grant Program.

In addition, the legislation provided exceptions from transportation concurrency requirements,
substantial deviation thresholds for Developments of Regional Impact, and limitations on
comprehensive plan amendments for certain types of development within designated urban infill
and redevelopment areas. The Florida Local Government Development Agreement Act was
revised to provide certain assurances to the developer of a brownfields site. Also, it amended
annexation laws to allow for the annexation of an unincorporated area through a single
referendum of the residents in the area proposed for annexation. The bill authorized the use of
eminent domain for an unincorporated enclave surrounded by a community development district.
It also established procedures for a county or combination of counties and municipalities to
develop and adopt plans to improve efficiency, coordination, and delivery of local services.
Finally, the legislation created the State Housing Tax Credit Program authorizing tax credits to
be issued against the state corporate income tax and established the Urban Homesteading
Program within the Governor’s Office to make single-family housing properties available to
eligible low-income buyers.

? Report on the Development of a State Urban Policy, Legislative Committee on Intergovernmental Relations, February 1998
at 99-102.
* Ch. 99-378, 5. 1, Laws of Fla.
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The Legislature has provided incentives for a local government that has adopted an urban infill
and redevelopment plan.* These incentives include the issuance of revenue bonds under

s. 163.385, F.S., and the option of employing tax increment financing under s. 163.387, F.S., to
finance the implementation of the plan. Further, a local government that has adopted an urban
infill and redevelopment plan may exercise the powers of a community redevelopment
neighborhood improvement district under s. 163.514, F.S., that includes the authority to levy a
special assessment. An area designated as an urban infill and redevelopment area is given a
priority in the allocation of private activity bonds from the state pool under s. 159.807, F.S.
Notwithstanding the incentives for urban infill and redevelopment, there are persistent barriers to
urban infill and redevelopment projects.

Effect of Proposed Changes:

Section 1 creates the 2005 Smart Growth Study Commission. The commission consists of

15 voting members with the Governor, President of the Senate, and the Speaker of the House of
Representatives each appointing 5 members. The chair of the commission is to be selected by the
Governor from his or her appointees and will vote only if there is a tie vote. The commission
shall also have the following ex officio members: the secretaries of the Department of
Transportation, DCA, and the Department of Environmental Protection and the Commissioner of
Agriculture or their designees; two members of the House of Representatives appointed by the
Speaker; and two Senators appointed by the President of the Senate.

The members of the commission are to be appointed by July 1, 2004, and the first meeting held
by September 1, 2004. A vacancy on the commission will be filled in the same manner as the
original appointment. The Governor, Speaker of the House of Representatives, and the President
of the Senate must each appoint members that represent each of the following: business interests,
including development and real estate; agricultural interests, including farming, aquaculture,
ranching, and forestry; local and regional governments; environmental interests, including
nonprofit organizations that promote conservation or protection of natural resources; and citizens
organizations, including community associations, citizen groups, and affordable housing groups.

The bill specifies voting procedures. Each member is entitled to one vote. Actions taken by the
commission require a two-thirds approval. A majority of the members constitutes a quorum and
is required for the commission to take action. The commission is tasked with reviewing the
state’s growth management programs and laws, including, but not limited to, chs. 163, 186, 187,
and 380, F.S. Following this review, the bill requires the commission to make specific
recommendations relating to:

e Methods of improving, modifying, or replacing the current system of growth
management with alternatives that have a higher likelihood of significantly improving the
management of growth;

e Programs that would provide necessary incentives to promote and encourage urban infill
and redevelopment;

* Section 163.2520, F.S.
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V.

o The identification of the appropriate agency, or combination of agencies, or the creation
of a new agency to provide appropriate oversight and partner with local and regional
governments;

» The enhancement of public participation at all levels of decisionmaking involving growth
management;

* Necessary certainty regarding where, when, and how development will be encouraged
and promoted; :

¢ Coordination, incentives, and funding for state, regional, and local government entities
that share the responsibility for relieving overcrowded conditions in schools, easing
traffic congestion, protecting the state’s natural resources; and

¢ Existing private property rights in a growing economy that must be maintained to ensure
that all sectors of the state’s economy share in an improved quality of life.

The commission is required to hold at least eight public hearings, that are conducted every

60 days, at different locations throughout the state. At these hearings, the commission will solicit
input from public the public and interest groups, including suggestions for better coordination
local, state, and regional growth management programs.

Under this bill, the commission may appoint technical advisory committees and members of
these committees are entitled to per diem and travel expenses. The commission must provide a
report to the Governor, the President of the Senate, and the Speaker of the House of
Representatives by December 1, 2005. The DCA must prepare legislative recommendations
consistent with the commission’s report for consideration by the 2006 Legislature.

The bill authorizes the commission to appoint an executive director and also allows the
commission to hire consultants if those costs can be funded by the appropriation in this bill. The
DCA must provide staff assistance to the commission and its executive director. Commission
members are entitled to reimbursement for per diem and travel expenses.

Section 2 of the bill appropriates $300,000 from the General Revenue Fund to DCA to
implement the provisions of the bill.

Section 3 provides that the bill shall take effect upon becoming a law.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restric.tions:v

None.
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D.

Other Constitutional Issues:

The manner of appointment of statutory officers may not unconstitutionally infringe upon
the authority of the Governor to appoint executive branch officers.’ The bill creates a
“commission,” which is required by s. 20.03(10), F.S., to be created within a department,
the office of the Governor, or the Executive Office of the Governor. As such, the
Governor is authorized to appoint all executive branch officers, though the Legislature is
authorized to provide for Senate confirmation under Article IV, s. 6 of the State
Constitution.® The bill provides for legislative officers, as well as the Governor, to
appoint members and does not provide for Senate confirmation.

While this entity is designated a “‘commission,” however, its powers do not appear to
meet the definition of a commission as it does not exercise limited quasi-legislative or
quasi-judicial powers, or both, independently. Instead, the entity appears to be a council,
as provided in s. 20.03, F.S. (see, infra). While the definition of a “council” does not
specifically require it to be created within or adjunct to an executive branch entity, a
council is still within the executive branch and the same appointment requirements would

appear to apply.

V. Economic Impact and Fiscal Note:

A

VL

Tax/Fee Issues:

None.

Private Sector Impact:
None.

Government Sector Impact:

The bill permits the commission to appoint an executive director. Further, the bill
requires DCA to provide staff assistance to the commission and its executive director.
Commission members, as well as, members of technical advisory committees appointed
by the commission, are entitled to per diem and travel expenses. The bill authorizes the
department, upon the commission’s request, to reimburse consultants if the costs can be
funded from the appropriation. The bill appropriates $300,000 from the General Revenue
Fund for implementation of the provisions of the bill.

Technical Deficiencies:

Chapter 20, F.S., establishes the structure of executive branch agencies. Section 20.03 (10), F.S.,

defines

a “commission,” unless otherwise required by the State Constitution, to mean:

3 Jones v. Chiles, 638 So0.2d 48 (Fla. 1994).

S While the ultimate choice of an appointee to an executive branch office resides with the Governor, the Legislature has
established processes which limit the choices that are available to the Governor for appointment to a statutory office. For
example, the Governor is required to select the head of the Department of Transportation from a list of three nominees

forwarded to him

by the Florida Transportation Commission.
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VIl.

VIII.

... abody created by specific statutory enactment within a department, the office of the
Governor, or the Executive Office of the Governor and exercising limited
quasi-legislative or quasi-judicial powers, or both, independently of the head of the
department or the Governor [emphasis added].

Section 20.03(7), F.S., defines the term “council” or “advisory council” to mean:

.. . an advisory body created by specific statutory enactment and appointed to function on
a continuing basis for the study of the problems arising in a specified functional or
program area of state government and o provide recommendations and policy
alternatives [emphasis added].

The entity that is created by the bill is called a “commission” but it does not appear to meet the
statutory definition of a “commission” that is provided in s. 20.03(10), F.S. Instead, it appears to
meet the definition of a “council” that is provided in s. 20.03(7), F.S., as its powers are stated on
page 4, line 4 to page 5, line 3 to make “. . . specific recommendations relating to . . . .”
particular issues and then to file a report with the Governor, the President of the Senate, and the
Speaker of the House.

Further, under the definitions of a “council” and a “commission” provided under s. 20.03, F.S., a
commission is a body created within a department, the office of the Governor, or the Executive
Office of the Governor. The commission created by this bill is not created adjunct to any entity.
The definition of “council” does not include a requirement that the entity be created within a
department, the office of the Governor, or the Executive Office of the Governor.

Section 20.052(5)(a), F.S., requires the private citizen members of a commission or board of
trustees that is adjunct to an executive agency to be appointed by the Governor unless otherwise
provided by law, must be confirmed by the Senate, and must be subject to the
dual-office-holding prohibition of s. 5(a), Art. II of the State Constitution.

On page 1, line 21, delete the words “quality and life” and insert “quality of life.”
Related Issues:

None.

Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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SENATE AMENDMENT

Bill No. SB 2554
Amendment No.

CHAMBER ACTION
Senate House

5723, GUERSIGHT

4te-04

Senator Campbell moved the following amendment:

Senate Amendment (with title amendment)

Delete everything after the enacting clause

and insert:
Section 1. (1) The 2005 Smart Growth Study Commission

is created. The commission shall be composed of 15 voting

members, five appointed by the Governor, five appointed bv the

President of the Senate, and five appointed by the Speaker of

the House of Representatives. The Governor shall select a

chair from higs or her appointees, but the chair shall vote

only in case of a tie vote. The secretaries of the Department

of Trangportation, the Department of Community Affairs, and

the Department of Environmental Protection, the Commissioner

of Agriculture, and the executive director of the Fish and

Wildlife Conservation Commission, or their designees, shall

serve as nonvoting ex officio members of the commission. 1In

addition, the President of the Senate and the Speaker of the

House of Representatives shall each appoint two members from

their respective chambers to serve on the commission as

1
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SENATE AMENDMENT
Bill No. SB 2554
Amendment No.

nonvoting ex officio members.

(2) TInitial appointments shall be made by July 1,

2004, and the first meeting of the commission shall be held by

September 1, 2004. Any vacancy shall be filled in the same
manner as the original appointment. The Governor's

appointments shall include one representative from each of the

following categories:

a Business interests, including development and real

estate;

b Agricultural interests, including farmin

aquaculture, ranching, and forestry;

(c) Municipal and county governments;

d Environmental interests, including nonprofit

organizations that promote conservation or protection of

natural resources; and

e Citizen organizations, including communit

associations, citizen groups, and affordable housing groups.

The appointments of voting members by the President of the

Senate and the Speaker of the House of Representatives must

also include one representative from each of the categories in

paragraphs (a)-(e).

(3) Each commission member is entitled to one vote

unless otherwise specified in this section. Action of the

commission requires a two-thirds vote of the voting members

present. Action may not be taken if fewer than a majority of

all voting members are present.

4 The commission shall review the operation and

implementation of the state's growth management programs and

laws, including, but not limited to, chapters 163, 186, 187

and 380, Florida Statutes, for the purpose of making specific

2
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SENATE AMENDMENT
Bill No. SB 2554
Amendment No.

recommendations relating to:

(a) Determining methods to substantially improve,

modify, or replace the current system of controls and

incentives for managing growth with alternatives that have a

higher likelihood of significantly improving the

growth-management system;

(b) Implementing programs that provide necessary

incentivesg, including financial incentives, to promote and

encourage the redevelopment, improvement and, where

appropriate, infill of existing developed areas;

(c) Determining the most appropriate agency,

combination of agencies, or the creation of a new agency to

effectively implement a partnership and appropriate oversight

role with local and regional governments for growth

management;
(d) Enhancing the ability of state residents to more

readily and at less cost participate at all levels of

decisionmaking involving growth management;

(e) Providing development interests with necessary

certainty regarding where, when, and how development will be

encouraged and promoted;

(£f) Providing coordination, incentives, and funding

programs that jointly share, among state, regional, and local

government entities, the responsibility for relieving the

crowded conditions in the state's schools, easing the

congestion on highways in the state, and protecting the

state's natural resources;

(g) Revising the development-of-regional-impact
process to streamline and reduce duplication in the

application for development approval and to make any necessary

changes to the criteria used in determining whether a proposed

3
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SENATE AMENDMENT
Bill No. SB 2554
Amendment No.

change constitutes a substantial deviation requiring further

review; and

(h) Maintaining existing private property rights in a

growing economy so that all sectors of the state's economy

share in an improved quality of life.

(5) The commigsion shall hold at least eight public

hearings, conducted every 60 days, at different locations

throughout the state. At each hearing the commission shall

solicit input from the public on the effectiveness of

Florida's growth-management system, with particular attention

to suggestions for how local, state, and regional agencies and

governments can better coordinate growth-management programs.

(6) By January 1, 2006, the commission shall provide

to the Governor, the President of the Senate, and the Speaker

of the House of Representatives, a report with specific

recommendations concerning all issues identified in paragraphs

(4) (a)-(h). The Department of Community Affairs shall prepare

legislative recommendations consistent with the commission's

report for consideration by the 2006 Legislature.

(7) The commisgsion may appoint technical advisory

committees. Commission members, and the members of any
technical advisory committee that is appointed, may not

receive remuneration for their services, but members other

than public officers and emplovees are entitled to be

reimbursed by the Department of Community Affairs for travel

or per diem expenseg in accordance with section 112.061,

Florida Statutes. Public officers and emplovees shall be

reimbursed by their respective agencies in accordance with

section 112.061, Florida Statutes.

8 The commission may appoint an executive director
who shall report to the commission and serve at its pleasure.

) 4
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SENATE AMENDMENT
Bill No. SB 2554
Amendment No.

The Department of Community Affairs shall provide the

commigssion and the executive director with staff assistance.

The department may, upon the request of the commission,

reimburse consultants if such costs can be funded from the

appropriation provided for in this act.

{9) All agencies under the control of the Governor are

directed, and all other agencies are requested, to render

assistance and cooperation to the commission.

(10) The commission shall continue in existence until

its public hearings and written report are complete, but not

later than January 1, 2006.

Section 2. The sum of $300,000 is appropriated from

the General Revenue Fund to the Department of Community

Affairs for the purpose of implementing this act.

Section 3. This act shall take effect upon becoming a

law.

================ T T T I, B AMEDNDME N T ============—===
And the title is amended as follows:

Delete everything before the enacting clause

and insert:
A bill to be entitled

An act relating to the 2005 Smart Growth Study
Commission; creating the commission; providing
for its membership and requirements for voting;
providing for appointments by the Governor, the
President of the Senate, and the Speaker of the
House of Representatives; requiring the
Secretary of Transportation, the Secretary of

5
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SENATE AMENDMENT

Bill No. SB 2554
Amendment No.

Community Affairs, the Secretary of
Environmental Protection, the Commissioner of
Agriculture, and the executive director of the
Fish and Wildlife Conservation Commission, or
their designees, to serve as ex officio
nonvoting members; requiring the commission to
review the state's growth management programs
and laws and make recommendations; requiring
public hearings; requiring the Department of
Community Affairs to provide staff support;
providing for expiration of the commission;
providing an appropriation; providing an

effective date.

WHEREAS, economic growth is critical to Florida's
residents' quality of life and protection of Florida's
irreplaceable natural resources is of great importance to all
residents, and

WHEREAS, the Florida Legislature enacted laws in 1972,
1975, 1984, and 1985 to effectively manage growth and
development, and /

WHEREAS, current growth patterns have resulted in
crowded schools and roads, inadequate funds to provide for
needed infrastructure, and increasing threats and damage to
our unique natural areas, and

WHEREAS, the valuable and necessary role of the public
in working with elected and appointed bodies to manage growth
has become increasingly more difficult due to time
constraints, costs, and legal complexities, and

WHEREAS, the Legislature has regularly convened study
commissions to review, examine, and make recommendations for

6
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SENATE AMENDMENT
Bill No. SB 2554
Amendment No.

improving the effectiveness of growth management programs at
local, state, and regional levels of government, and

WHEREAS, the Legislature is not satisfied to continue
the pattern of piecemeal revisions to existing growth
management programs and believes a new direction for managing
growth must be in place as Florida assumes its position as the
nation's third-largest state within the next 15 years, and

WHEREAS, the Legislature sees a need to convene an
informed body to comprehensively review alternatives to better
manage the state's projected growth while effectively
addressing the impacts of existing development not currently

being addressed, NOW, THEREFORE,

4:10 PM 04/16/04 s2554 .go32.bb
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: SB 1598

SPONSOR: Senator Smith

SUBJECT: Retirement

DATE: April 14, 2004 REVISED:

ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Cooper / Yeatman , CP Favorable
2. Wilson W(/ Wilson %{/ GO

3. , BI
4. AG

5 AP

6

. Summary:

The bill provides that members of the Special Risk Class in the Florida Retirement System (FRS)
who are catastrophically injured in the line of duty and unable to perform the duties of their
position, as opposed to any employment, will be declared totally and permanently disabled for
retirement purposes, unless proven otherwise by the Secretary of the Department of Management
Services. The bill funds the benefit increase by an employer-paid increase to the FRS and
provides a statement of important state interest.

This bill substantially amends s. 121.091, Florida Statutes, and creates two undesignated sections
of Florida law.

Il. Present Situation:

Disability Benefits Available to FRS Members

The Florida Retirement System (FRS) is a multi-employer, non-contributory pension plan
providing retirement benefits to some 625,000 active employees and income security to some
200,000 retired members of its 837 member public employers. Since 2001 it has offered
members both a defined benefit, or percent of final pay “Pension Plan,” plan and an equity share,
or defined contribution “Investment Plan” alternative. The FRS provides disability benefits for
its active members who are totally and permanently disabled from useful employment regardless
of their pension choice. All state and county employees, including the state universities and the
state community colleges, are compulsory members of the FRS. Cities and special districts may
choose to participate in the FRS and may choose which, or all, of their employee groups
participate in the FRS — police, fire, general, or elected. Benefits in the FRS are distributed
among six different membership classes. Each has a uniform qualification, or vesting, period for
benefits with different accrual, or yearly values, unique to the class. The Special Risk and
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BILL: SB 1598 Page 2

Special Risk Administrative Support Classes provide enhanced normal benefits to law
enforcement, correctional, firefighter, and other first responder professionals. Normal unreduced
benefits are available upon the earlier attainment of 25 years’ service or age 55.

Under s. 121.091(4), F.S., any member of the FRS who is totally and permanently disabled from
useful and efficient service as an officer or employee due to any condition or impairment of
health caused by an injury or illness is entitled to disability benefits. Paragraph (4)(b) provides
that a

“... member shall be considered totally and permanently disabled if, in the opinion of the
administrator, he or she is prevented, by reason of a medically determinable physical or
mental impairment, from rendering useful and efficient service as an officer or
employee.”

The term "officer or employee" is defined in s. 121.021(11), F.S., as

“...any person receiving salary payments for work performed in a regularly established
position and, if employed by a city or special district, employed in a covered group.”

If the injury or illness arises out of and in the actual performance of duty required by his job, the
member is entitled to in-line-of-duty disability benefits. Section 121.021(13), F.S., defines
“disability in-line-of-duty” as

“...an injury or illness arising out of and in the actual performance of duty required by a
member's employment during his or her regularly scheduled working hours or irregular
working hours as required by the employer.””!

There are several important differences in the laws applicable to disability benefits, depending on
whether the disability is found to be due to an injury or illness “suffered in the line of duty””:

e [Eligibility..— An FRS member is eligible for in-line-of-duty disability benefits from
his/her first day on the job. In contrast, an FRS member must have 8 years of creditable
service before becoming disabled in order to receive disability retirement benefits for any
disability which occurs other than in the line of duty?.

e Threshold Benefit Amount.— The level of disability benefit to which a disabled member
is minimally entitled depends upon whether his/her disabling injury or illness was job
related. If the disabling injury or illness occurs in the line of duty, the benefit will be at
least 42percent of the member’s average final compensation (AFC) as of the disability

! Furthermore, this section provides that disability resulting from drug or alcohol abuse is not to be considered in the line of
duty, except when the member is expected to use alcohol in the course of his or her official work in undercover law
enforcement, and such use clearly results in the member's disability. The administrator may require such proof as he or she
deems necessary as to the time, date, and cause of any such injury or illness, including evidence from any available
witnesses. Workers' compensation records under the provisions of chapter 440 may also be used.

? Under current law, any member with less than 5 years of creditable service on July 1, 1980, or any person who joins the
FRS on or after that date must complete 10 years of creditable service to qualify for disability benefits for a disability that is
not job-related. Otherwise, 5 years of creditable service is required to qualify for a non-duty disability benefit. Effective
July 1, 2001, the 10-year service requirement is reduced to 8 years.
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retirement date. For special risk members retiring on or after July 1, 2000, the
in-line-of-duty disability benefit threshold is 65percent of AFC as of the disability
retirement date. If the disabling injury or illness did not occur in the line of duty, the
benefit threshold is 25percent of AFC.

e Burden of Proof— Unless a legal presumption applies such as the one provided under
s. 112.18, F.S., the member must show by competent evidence that the disability occurred
in the line of duty to qualify to receive the higher in-line-of-duty disability benefits.

Under s. 112.19(2)(h), F.S., any full-time law enforcement, correctional, or correctional
probation officer who suffers catastrophic injury [as defined in s. 440.02(38), F.S. 2002] - his/her
spouse and minor dependent(s) will have their entire health insurance premium paid for by
his/her employer.

Non-FRS Pension Plans

Municipal police and firefighter pension plans all have individually negotiated disability income
provisions. For a number of plans the inability to render useful and efficient service as an officer
itself is the only governing standard. Both chapters 175 and 185, F.S., establish a framework for
the development of a benefit package by the more than 500 plans in the state. The actual terms
and conditions vary individually.

“Catastrophic Injury”

Chapter 440, F.S., governs the standards for workplace injury and its compensation.
Section 440.02(38), F.S. (2002), defined a catastrophic injury as a permanent impairment
affecting the spinal cord, limb, brain or head injury, burns, blindness, or

“...any other injury that would otherwise qualify ... an employee to receive disability
income benefits under Title II or supplemental income benefits under Title XVI of the
federal Social Security Act as the Social Security Act existed on July 1, 1992, without
regard to any time limitations provided under that act.”

However, section 1 of ch. 2003-412, L.O.F., deleted this definition and included much of the
substance of the definition in what constitutes “permanent total disability” in
s. 440.15(1)(b), F.S.*

il Effect of Proposed Changes:

Section 1 makes a declaration of important state interest in compliance with Article VII, s. 18,
State Constitution.

Section 2 amends s. 121.091(4), F.S., to provide that members of the Special Risk Class who are
catastrophically injured in the line of duty and unable to perform the duties of their position, as
opposed to any employment, may be declared totally and permanently disabled for retirement

* The 1992 version of 42 USCS s. 1382c, section (a)(3)(A) provides that “an individual shall be considered to be disabled ...
if he is unable to engage in any substantial gainful activity by reason of any medical determinable physical or mental
impairment which can be expected to result in death or which has lasted or can be expected to last for a continuous period of
not less than twelve months.”

* It does not include the social security eligibility standard.
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V.

purposes. Specifically, a Special Risk Class member of the FRS who is employed as a law
enforcement, correctional or correctional probation officer; firefighter, emergency medical
technician, or paramedic who is catastrophically injured, as defined in s. 440.02, F.S., 2002, in
the line of duty shall be considered totally and permanently disabled, unless proven otherwise by
the Secretary of the Department of Management Services.

Section 3 creates an undesignated portion of Florida Law to provide a 2- and 14-basis point
(.02 percent and .14 percent) employer paid increase to the Special Risk and Special Risk
Administrative Support Classes of the FRS to fund the benefit.

Section 4 provides that the act takes effect upon becoming a law.

Constitutional Issues:

A.

Municipality/County Mandates Restrictions:

Article 18, Section VII of the Florida Constitution, excuses counties and municipalities
from complying with laws requiring them to spend funds or to take an action unless
certain conditions are met. Subsection (a) provides that all “mandates” must fulfill an
important state interest, and must additionally meet one of the following five conditions
in order to effectively bind local governments to the general law:

the Legislature funds the mandated activity or program;

the Legislature provides a revenue source sufficient to fund the mandate;

the law passes by 2/3 membership of each house of the Legislature;

the expenditure is required to comply with a law that applies to all persons
“similarly situated,” including state and local governments; and

e the law is either required to comply with a federal requirement or required for
eligibility for a federal entitlement.

Subsection (d) exempts certain categories of laws from the enacting conditions contained
in the constitutional provision. These exemptions include:

e Jaws adopted to require funding of pension benefits existing as of 6/11/90;

e criminal and election laws, and laws creating, modifying, or repealing
non-criminal infractions;
general and special appropriations acts;

o laws reauthorizing but not expanding then-existing statutory authority; and
laws having insignificant fiscal impact.

Section 3 of the bill creates an undesignated portion of Florida Law to provide a 2- and
14-basis point (.02 percent and .14 percent) employer paid increase to the Special Risk
and Special Risk Administrative Support Classes of the FRS to fund the benefit. The
Division of Retirement (division) of the Department of Management Services estimated
that this increase will cost all local governments, to include counties and municipalities,
$406,000 in FY 04/05, and $426,000 in FY 05/06. On March 19, 2004, the division’s
external consulting actuary revised this fiscal impact upward and recommended that the
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basis point impact be raised from 2 to 3 basis points for the Special Risk Class and from
14 to 20 basis points for the Special Risk Administrative Support Class.

Because the estimate of annual fiscal impact is less than $1.73 million, it is exempted
from the mandates restriction due to its insignificant fiscal impact.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:

None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

Section 3 of the bill creates an undesignated portion of Florida Law to provide a 2- and
14-basis point (.02 percent and .14 percent) employer paid increase to the Special Risk
and Special Risk Administrative Support Classes of the FRS to fund the benefit. The
division estimates that this increase will cost all local governments $406,000 in

FY 04/05, and $426,000 in FY 05/06. In addition, the division estimates that this increase
will cost state $180,000 in FY 04/05, and $189,000 in FY 05/06.

On the basis of the actuary’s March 19, 2004 recommendation, the revised fiscal impact
is $887,000 for FY 2005. It increases five percent in each of the subsequent two years to
reach $ 931,000 in FY 2006 and $ 977,000 in FY 2007.

D. Other Constitutional Issues:

Section 14 of Article X, State Constitution, requires all publicly funded pension plans to
prefund promised benefits in a sound actuarial manner. The bill is out of compliance with
this provision in light of the March 19, 2004 revised actuarial impact statement from the
division’s actuary. Part VII of ch. 112, F.S., also prohibits the use of any valuation
methodology that has the effect of transferring unfunded risk from present to future
generations of taxpayers.
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VL.

VIIL.

VIIL.

Technical Deficiencies:

Division staff notes that this bill redefines "officer" under s. 121.091(4), F.S. to be limited to
those Special Risk Class members eligible for a total and permanent disability presumption
proposed in this bill. They suggest that this change could cause confusion and possibly conflict
in the application of s. 121.091, F.S. The division recommends that the proposed language be
amended to clearly establish a separate standard for total and permanent in-line-of-duty disability
for the specified select group of Special Risk Class members.

The division also notes that the bill proposes that the affected Special Risk Class members who
are disabled in the line of duty may be considered total and permanent if their injury is
catastrophic as defined in s. 440.02(38), F.S., 2002. Under current law, it is likely that an FRS
member who was catastrophically injured as defined in s. 440.02(38), F.S., 2002, would already
qualify for in-line-of-duty disability retirement. This bill introduces a standard for total and
permanent in-line-of-duty disability that was designed for workers' compensation
coverage/funding, not the funding assumptions of the FRS.

Finally, it is awkward to reference a definition that does not exist in current statutes. The bill
references the term “catastrophically injured as defined in s. 440.02, Florida Statutes 2002...”
This definition was deleted in s. 1, ch. 2003-412, L.O.F. The sponsor should consider amending
the bill to include a specific definition to “catastrophically injured” in ch. 121, F.S. The effect is
to void, for the purposes of this bill, the changes made to Workers” Compensation statutes by the
2003 Legislature and to readopt a more relaxed standard for the definition of catastrophic injury.

The conformance reference to s. 121.071, F.S., is erroneous in s. 3 of the bill. The correct
cross-reference should be to s. 121.171, F.S., since that is where the uniform payroll contribution
rates are located.

Related Issues:

There will a delayed effect upon participants in the Investment Plan that will have to be gauged
in future actuarial valuations and experience studies of the FRS. Very few FRS members eligible
for the two classes in this bill have enrolled in this defined contribution alternative so the
immediate impact is not material.

Amendments:

None.

Th8s Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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Bill No. SB 1598
Amendment No.

Senate

SENATE AMENDMENT r/

AWK 224066

CHAMBER ACTION
House

GOVERSIHHTAL GYEEsicaT

Senator Wise moved the following amendment:

' Senate Amendment

On page 3,
Florida Statuteg 2002, "

and insert: s.

lines 3-4, delete the words "s. 440.02,

121.091 (4)

10:54 AM 04/16/04

s1598.g005.aa

157




O g oUW NN =

W W D D N D DD D DD NN DN 2 a4 9 a4 a4 o
- O VW ©® N O U B W =2 O VW NN U W N s O W

Bill No.

Amendme

SENATE AMENDMENT z ;2/

SB 1598
nt no. _ MWMIRION 2e5542
CHAMBER ACTION
Senate House

%@%Wml emmm

w’:’, -p}x

E;a

Tl __fo. 55" piny-

Senator Wise moved the following amendment:

and ins

Senate Amendment
On page 3, line 18, delete the number "0.02"

ert: 0.03
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Senator Wise moved the following amendment:

Senate Amendment
On page 3, line 23,

and insert: 0.20

10:55 AM 04/16/04

delete the number "0.14"

s1598.g005.cc

159




O N O R W NN -

W W D DD DD DD DN DN DN S s .o
= O VW 0 N & Ul I W DM = O VL W I 6 U b W N = O Vv

SENATE AMENDMENT %jZ%fo

Bill No. SB 1598
Amendment No. ___ AR 5+ 6
CHAMBER ACTION
Senate House

4/ /é JZ/
WME o (55

Senator Wise moved the following amendment:

and ins

And the

and ins

Senate Amendment (with title amendment)
On page 3, line 29, delete the number "121.071"

ert: 121.171

========= T T T I, E AMEDNUDMENT ===============

title is amended as follows:

On page 1, line 12, delete the number "121.071"

ert:
121.171

10:55 AM 04/16/04 ; s1598.go05.dd
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(This document is based on the provisions contained in the legislation as of the latest date listed below.)
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DATE: April 15, 2004 REVISED:
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6.
. Summary:

The bill revises the criteria for awarding a regional cultural facility grant by the Division of
Cultural Affairs of the Department of State provided in s. 265.702, F.S., to provide that the
primary considerations for any grant award are the quality of the proposed project and the
reliability of the prospect of achieving the required match. The bill does not change the total
annual maximum grant award to a facility nor does it change the total maximum for grants
awarded to a facility over a set period of time; however, it does change the maximum number of
years from 5 to 10 over which the $10 million maximum can be reached and what constitutes
total cost of a regional cultural facility. The bill changes requirements of total cost, one criteria
upon which annual and total maximum grant awards are calculated. Finally, the bill allows for
the use of grant funds to repay funds the county, municipality, or qualified corporation for
construction costs incurred for the regional cultural facility from the time of commencement to
the time the grant funds are made available.

This bill amends section 265.702 of the Florida Statutes.

Il Present Situation:

From 1988 to 2002, the only state funding for cultural facilities through the Division of Cultural
Affairs (division) of the Department of State (department) was moneys appropriated to it for
providing grants to counties, municipalities, and qualifying nonprofit corporations for the
acquisition, renovation, or construction of “cultural facilities.”"

!'Section 265.701, F.S.; see, also, Guidelines for Cultural Facilities Grants, Department of State, defines “cultural facility” as
a building which houses an organization whose primary function is the programming, production, presentation, exhibition or
any combination of the above functions of any of the cultural disciplines, such as: music, dance, theatre, creative writing,
literature, painting, sculpture, folk arts, photography, crafts, media arts, and historical and science museums.
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The funding for such facilities was limited to a maximum grant amount of $5,000 that could be
requested in any year; a maximum of $1.5 million within 5 consecutive fiscal years; and a
requirement that a facility or applicant reaching the 5 year cap had to wait at least one year
before re-applying.

In 2002, s. 265.702, F.S., relating to regional cultural facilities was created and took effect

July 1, 2002.% This provided a second type of funding mechanism for cultural facilities that
mirrored many provisions of the original cultural facilities grant language in s. 265.701, F.S., but
was directed to facilities of regional impact for which the assistance available, if appropriated,
would be significantly greater than that for other cultural facilities. This section provides that the
division may accept and administer moneys that are appropriated to it for providing grants to
counties, municipalities, and qualified corgorations for the acquisition, renovation, or
construction of regional cultural facilities.” In order to be eligible, the cultural facility must:

Be a fixed facility that is primarily engaged in cultural programs;

» Have educational programs of excellence and facilities, space, and staff dedicated to
the development and delivery of such cultural programs;

»  Present cultural programs or exhibits that are of national or international renown or
reputation;

» Have, within a 150-mile radius of the facility, a service area that includes regular
attendees, clients, or program participants; and

» Have a documented proposed acquisition, renovation, or construction cost of at least
$50 million.

A state grant awarded under this program must be matched by a contribution from the county,
municipality, or nonprofit corporation in an amount equal to $2 for each $1 awarded. In-kind
contributions of goods or services may be counted toward 50 percent of the required match. Any
such in-kind contribution, however must be documented and valued at the fair-market value to
the facility; directly related to the facility’s acquisition, renovation, or construction; and, not be
in the form of a lease.

Documented expenditures made for project purposes during the 3 years immediately preceding
the award of a grant may be used as in-kind match.

The Florida Arts Council must review each grant application and submit annually to the
Secretary of State for approval a list of all applications received and its recommendations,
arranged in order of priority. The division may allocate grants only for regional cultural facilities
that are approved by the Secretary or for which funds are appropriated by the Legislature.

Unlike the funding for the cultural institutions grants, the regional cultural facilities grant
program provides that the annual amount of a grant may not exceed the lesser of $2.5 million or
10 percent of the total costs of the regional cultural facility. Further, the total amount of the

* See, ch. 2002-267, L.O.F.

3 Section 265.702(2), F.S., defines a “qualified corporation” as a corporation that is designated as a not-for-profit corporation
pursuant to s. 501(c)(3) or s. 501(c)(4) of the Internal Revenue Code, that is described in and allowed to receive contributions
under s. 170 of the Internal Revenue Code, and that is a corporation not for profit incorporated under ch. 617, F.S.

162



BILL: SB 1720 Page 3

grants awarded to a regional cultural facility in a 5-year period may not exceed the lesser of
$10 million or 10 percent of the total costs of a regional cultural facility. The total cost of a
regional cultural facility is required to be calculated with respect to the primary scope of the
original proposal as submitted and is not permitted to include the cost of any additions that
change the scope of the facility, such as additional facilities or significant design alterations.

Funding of $2.5 million each was requested in FY 2003-04, but not appropriated, for the City of
Tampa/Tampa Museum of Art — New Museum Facility (ranked #1) and the Miami-Dade County
Performing Arts Center/PAVGM: Stage Compensating Lift/Vari-Lite System (ranked #2). These
requests are on the FY 2004-05 Regional Cultural Facilities Program Rollover Priority List.
According to the department, these organizations also submitted application to the Cultural
Facilities Program for the same project.*

Effect of Proposed Changes:

The bill revises the criteria for a regional cultural facility grant award by the Division of Cultural
Affairs of the Department of State provided in s. 265.702, F.S., to provide that the primary
considerations for any grant award are the quality of the proposed project and the reliability of
the prospect of achieving the required match.

The bill does not change the total annual maximum grant award to a facility nor does it change
the total maximum for grants awarded to a facility over a set period of time; however, it does
change the maximum number of years from 5 to 10 over which the $10 million maximum can be
reached and what constitutes total cost of a regional cultural facility.

The bill changes requirements of total cost, one criteria upon which annual and total maximum
grant awards are calculated. Currently, total cost of a facility is calculated on the primary scope
of the original proposal submitted and prohibits inclusion of costs of additions that change the
scope of the facility, such as additional facilities or significant design alterations. The bill deletes
the current prohibition and allows for adjustments to the total project cost by changes in scope to
reflect unexpected costs, incorporation of alternatives elected for reasons of aesthetics or cost or
modifications of design provided the changes do not exceed 25 percent of the original total cost
proposed and do not change the basic nature of the project.

Finally, the bill allows for the use of grant funds to repay funds the county, municipality, or
qualified corporation for construction costs incurred for the regional cultural facility from the
time of commencement to the time the grant funds are made available. Currently, a facility can
only use years of documented expenditures made for project purposes during the 3 years
immediately preceding the award of a grant as in-kind match.

Constitutional Issues:
A. Municipality/County Mandates Restrictions:

None.

* Information obtained from the Department of State’s website relating to regional cultural facilities — www.florida-
arts.org/grants/regionalcultural/index.htm.
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B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:
None.

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.
B. Private Sector Impact:

According to the department’s fiscal analysis, extending the timeframe for additional
funding eligibility, from 5 years to 10 years, would limit funding opportunities for
subsequent phases. In addition, the department states that if an organization received the
maximum $2.5 million allowed per year, the $10 million cap would be reached in 4 years
and no further applications, therefore, could be made for 6 additional years.

C. Government Sector Impact:

According to fiscal information provided by the Department of State (department), rule
amendment would be required in the second half of FY 2004-05. Also, according to the
department, s. 265.702(8), F.S., created by the bill, will require increased monitoring
related to expenditures and reporting resulting in the OPS request in the amount of
$14,440.00.

Additionally, the following comments, which could impact both revenues and
expenditures of local governments, were made in the fiscal analysis of the bill by the
department:

» Local government applicants could be put at a minor disadvantage under the
priority weight being added to the review criteria on reliability of proposed
match being realized. Many local governments, particularly municipalities, are
precluded from fully committing their own funds until all other project funds
have been secured. The first application would not likely be affected in scoring
but failure to begin work on the project in a timely manner after the first grant
is awarded would affect future applications.

» Extending the timeframe for additional funding eligibility would limit funding
opportunities for subsequent phases. If an organization received the
$2.5 million maximum allowed each year, the overall maximum of $10 million
would be reached in 4 years and no further applications [for grant funding]
could be made for 6 additional years.
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VL. Technical Deficiencies:

None.
VIl. Related Issues:
None.
Vill. Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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SENATE AMENDMENT
Bill No. SB 1720

anenanent no. MMM 061406

CHAMBER ACTION
Senate House

Senator Aronberg moved the following amendment:

Senate Amendment (with title amendment)

Delete everything after the enacting clause

and insert:

Section 1. Subsection (7) of section 265.702, Florida
Statutes, is amended, present subsection (8) of that section
is redesignated as subsection (9), and a new subsection (8) is
added to that section, to read:‘

265.702 Regional cultural facilities; grants for
acquisition, renovation, or construction; funding;vapproval;
allocation.--

(7) The annual amount of a grant made under this
section may not exceed the lesser of $2.5 million or 10
percent of the total costs of the regional cultural facility.
The total amount of the grants awarded to a regional cultural
facility in a 10-year 5-year period may not exceed the lesser
of $10 million or 10 percent of the total costs of a regional
cultural facility. The total cost of a regional cultural
facility must be calculated with respect to the primary scope

1
2:16 PM 04/15/04 _ s1720c-27t35
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SENATE AMENDMENT
Bill No

. SB 1720
Anendment No. NUTIANID 061205

of the original proposal as submitted under this section.

However, because it is recognized that major projects as

contemplated by this section often require changes in scope to

reflect unexpected costs, the incorporation of alternatives

elected for reasons of aesthetics or cost, or modifications of

design, the total cost of a regionmal cultural facility project

may be adjusted by additions to or modifications of the

project as originally proposed so long as the cost of such

additions or modifications does not exceed 25 percent of the

total cost as originally proposed and does not change the

basic nature of the proposed project and-may-net-ineiude-the

eecst-of-any-additiens-that-change-the-secepe-of-the-regionat
eutturat-facittity;-such-as-additienat-faciltties-oxr
sitgnificant-design-alteratiens.

(8) State funds granted under this section for a

project commenced prior to the award of such funds may be used

to repay the county, municipality, or qualified corporation

for project construction costs incurred from the commencement

of the project to the time at which funds are made available

in accordance with rules adopted by the Divigion of Cultural
Affairs of the Department of State.

Section 2. Paragraph (b) of subsection (6) of section
265.606, Florida Statutes, is amended to read:

265.606 Cultural Endowment Program; administration;
qualifying criteria; matching fund program levels;
distribution.--

(6)

(b) The investment objectives of the trustee are to
preserve the principal amount of each endowment while
maximizing current income through the use of
investment-quality financial instruments of the types set

2
2:16 PM 04/15/04 s1720c-27t35

167




N oY Ul WD -

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

SENATE AMENDMENT

Bill No.
Amendment No. T g

forth in rules promulgated by the department. The minimum net

cost market-vatue of $600,000 for each individual endowment in

a local cultural endowment program fund shall be maintained.
Section 3. This act shall take effect upon becoming a

law.

================ T T T I, E A MENUDMENT =====s==========
And the title is amended as follows:

Delete everything before the enacting clause

and insert:
A bill to be entitled

An act relating to regional cultural
facilities; amending s. 265.702, F.S.; revising
the time period during which a specified total
amount of grants may be awarded to a regional
cultural facility; providing for adjustment of
the total cost of a regional cultural facility
project within specified limits; providing for
the use of grant funds if commencement of a
project occurs prior to the award of such
funds; amending s. 265.606, F.S.; revising a
requirement for receipt of state matching funds
by a local sponsoring organization under the
Cultural Endowment Program; providing an

effective date.

2:16 PM 04/15/04 ~ s1720c-27t35
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: CS/SB 1870

SPONSOR: Agriculture Committee, Senator Crist, and others

SUBJECT: Lowry Park Zoo

DATE: April 14, 2004 REVISED:

ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Akhavein Poole AG Fav/CS ’
2. B / NR WD
3. Rhea ¢ Wilson GO
4, v AGG
5. AP
6.
l. Summary:

The 41-acre Lowry Park Zoo in Tampa, Florida, has been serving as a center for conservation
and preservation of endangered wildlife since opening in 1988. This bill designates the zoo as the
state center for Florida species conservation and biodiversity, including captive breeding, animal
husbandry, conservation education, and veterinary care and rescue, rehabilitation, research, and
release of Florida’s endangered and threatened species consisting of the Florida manatee,
panther, red wolf, Key deer, Key Largo wood rat, and whooping crane. This recognition shall not
be construed as exempting the Lowry Park Zoo from the regulatory purview of the Florida Fish
and Wildlife Conservation Commission.

The Lowry Park Zoo has indicated that this designation would attract national funding that
would enable it to provide care for Florida’s endangered species, further develop its conservation
and research programs and develop stronger partnerships and other professional collaborations
with local, national and international conservation groups.

This bill creates an as yet undesignated section of the Florida Statutes.

Present Situation:

Lowry Park Zoo is located in Tampa, Florida, and is ranked as one of the top three mid-sized
zoos in the United States. It is the best attended not-for-profit attraction in Florida with 766,422
attendees last year and 80 percent local visitation. Approximately half of the zoo's animal

inventory of 1600 animals is comprised of Florida native species.

Lowry Park Zoo currently maintains a leadership role in the conservation of Florida’s
endangered species. The designation by the State of Florida will allow Lowry Park Zoo to
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Iv.

continue to expand its reach nationally and internationally by demonstrating that the work of
Lowry Park Zoo on the State’s endangered species is recognized as of statewide significance. It
will also help to attract additional private funding from individuals, corporations, and
foundations regionally and nationally for capital developments, program support, and
endowments in support of conservation and education programs conducted in the State of
Florida.

With additional funding, Lowry Park Zoo will be able to:

Continue to provide excellent care for Florida’s endangered species;

Further develop Lowry Park Zoo’s conservation and research programs;

Ensure that the most appropriate and beneficial veterinary technology is in place to care for
sick and injured wildlife;

Attract resources to the State of Florida from a more diverse nationwide group of funders,
who will support specific conservation projects;

Ensure higher visibility for Lowry Park Zoo’s conservation education programming to attract
broader participation; and

Develop stronger partnerships and other professional collaboration with local, national, and
international conservation organizations.

V. V V VVV

Effect of Proposed Changes:

Section 1. Designates the Lowry Park Zoo, a not-for-profit corporation located in the city of
Tampa, as a state center for Florida species conservation and biodiversity. The bill specifies that
such recognition shall not be construed as exempting the Lowry Park Zoo from the regulatory
purview of the Florida Fish and Wildlife Conservation Commission.

Section 2. Provides that this act shall take effect upon becoming a law.
Constitutional Issues:
A. Municipality/County Mandates Restrictions:
None.
B. Public Records/Open Meetings Issues:
None.
C. Trust Funds Restrictions:
None.
Economic Impact and Fiscavl Note:
A. Tax/Fee Issues:

None.
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B. Private Sector Impact:
None.

C. Government Sector Impact:
None.

VI.  Technical Deficiencies:
None.
VIl.  Related Issues:
None.
VIIl.  Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’s sponsor or the Florida Senate.
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

BILL: CS/SB 1974

SPONSOR: Education Committee and Senator Wise

SUBJECT: Retirement/Community Colleges

DATE: April 14, 2004 REVISED:

ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Woodrufj, | O’Farrell % / ED Fav/CS
2. Wilson //ﬁ/ Wilson / GO
3. AGG
4, AP
5. RC
6.
. Summary:

The Committee Substitute provides a one-time opportunity for any active community college
employee in a regularly established senior management position who has either previously not
participated in the Florida Retirement System or who has withdrawn from the Florida Retirement
System to transfer to the Florida Retirement System (FRS) Pension Plan defined benefit plan
during a window period from July 1, 2004 through September 30, 2004. Conditions and
requirements for such a move are identified.

This Committee Substitute creates an unnumbered section of the Florida Statutes.
Present Situation:

Florida Retirement System (FRS) profile.—The FRS was created in December 1970 to
consolidate then-existing state-administered retirement systems for state and county officers and
employees, teachers, judges, and Highway Patrol officers. According to the Department of
Management Services, today, the FRS is the fourth largest public retirement system in the United
States, covering over 620,000 active employees, over 200,000 annuitants (retirees and their
surviving beneficiaries), and about 27,000 participants of the Deferred Retirement Option
Program (DROP). As of June 30, 2003, state employees (including university employees)
represent less than 23 percent of the FRS membership. Remaining members are employed by
local agencies, including all counties (23.3%), district school boards (47.7%), and community
colleges (2.8%), as well as cities and special districts (3.5%) that have opted to join the FRS.

The active membership of the FRS is divided into five membership classes: the Regular Class;
the Special Risk Class, the Special Risk Administrative Support Class, the Elected Officers’
Class, and the Senior Management Service Class. Each class is separately funded based upon the
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V.

costs attributable to the members of that class. Membership is compulsory for all full-time and
part-time employees working in a regularly established position for any covered agency.

Part VII of chapter 112, F.S.—Article X, Section 14, of the Florida Constitution is
implemented by statute under part VII of chapter 112, F.S., the “Florida Protection of Public
Employee Retirement Benefits Act,” which establishes minimum standards for the operation and
funding of public employee retirement systems and plans in the State of Florida. The key
provision of this act states the legislative intent to “ ... prohibit the use of any procedure,
methodology, or assumptions the effect of which is to transfer to future taxpayers any portion of
the costs which may reasonably have been expected to be paid by the current taxpayers.”

Transfer from the Community College Optional Retirement Program (CCORP) to the
Florida Retirement System (FRS) Pension Plan defined benefits plan.—Section
121.051(2)c.3., Florida Statutes, provides that an employee who has elected to participate in the
optional retirement program sh<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>